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VARNEY, T. J. BROOKER, D. F. IN-

GRAM, JOHN TREIJUBOFF, R. R.

INGRAM, EFFIE STEPHENS, W. L.

VARNEY, ELVIN L. COOK, ELLA
HOPPER, S. C. SMITH, EL. SMITH,
E. M. OWENS, NELLIE M. STAEBLER,
ETHEL McFREDERICK, R. S. LUCAS,
HARRIETT BURNETT, M. L. RAN-
DOLPH, W. J. BURNETT, THOMAS J.

GEILER, MINNIE C. PECK, J. J.

MEYER, C. E. PECK, L. McDONALD,
CLARA MEYER, E. D. RYDER, M.

HARRIS, ELIZABETH DEWITT, JOHN
S. FULLER, ELENORA J. SOLOMON,
FRANK H. HILGEMAN, S. D. REED,
T. E. ALLYN, S. W. TRACHT, J. W.
STAUFER and H. F. SCHMIDT,

Plaintiffs,

against

SALT RIVER VALLEY WATER USER'S AS-

SOCIATION, a Corporation,

Defendant.

AMENDED PETITION IN EQUITY.

Comes now the above-named plaintiffs by John

W. Ray and T. E. Allyn, attorneys, and complain

of the defendant Salt River Valley Water Users'

Association, and for cause of action I hey say: [3]

Par. I.

That the plaintiffs are the owners of more than

twenty-five hundred acres of land within the irri-
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gation district embraced and covered by the de-

ndants' charter and are the owners of more than

twenty-five hundred shares of stock in the defendant

corporation.

That the defendant is a corporation duly organ-

ized under the laws of the territory of Arizona on

February 9th, 1903, and is still existing as such cor-

poration, with officers and agents doing business in

Maricopa County, State of Arizona. That the total

number of shareholders, or stockholders now owning

shares is approximately seven thousand and are

constantly changing by reason of the sales and

transfers of lands within the district. That the

total number of shares authorized to be issued by

the defendant is two hundred fifty thousand and

that approximately, if not entirely, that number

has been issued and is outstanding. That by reason

of the great number of shareholders it is imprac-

tical, if not impossible to make all of such parties

hereto and to obtain proper service of process on

all to the end that proper or any relief be obtained,

if all interested parties and stockholders be made

parties.

That the parties plaintiff all have a common in-

terest in and are affected alike by the matters herein

complained of and set forth, the only difference

being as to the injury to each and thai difference

depends on the number of shares held and owned.

Thai these plaintiffs constitute a minority of the

stockholders and the acts hereafter complained of

as done and threatened to be done is the action of

the majority as represented by the governing body
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of the corporation, called Board of Governors, and

the officers.

That the amount and value in controversy herein

and in dispute is more than five million dollars,

being the issue and sale of the obligation of the

defendant corporation in the sum and amount of

five million one hundred thousand dollars, plus in-

terest thereon that may accrue. That the amount

of that total that directly affects these plaintiffs, and

if issued and sold will be an apparent charge and

lien on their lands, of the amount in excess of fifty

thousand dollars, the liability of the plaintiffs as

shareholders being such proportion of the five mil-

lion one hundred thousand liability, as plaintiffs'

[4] shares bear to the whole number of shares.

That the liability of E. M. Owen, W. J. and Harriett

Burnett will exceed three thousand dollars each.

II.

Plaintiffs say that at the date and time of the

incorporation of the defendant under the laws of

the territory of Arizona it was provided that the

articles of incorporation must specify:

"The highest amount of indebtedness or lia-

bility, direct or contingent to which the cor-

poration is at any time to be subject, which

must in no case exceed two-thirds of the amount

of the capital stock."

That the articles of incorporation that was signed,

agreed to, acknowledged and filed in compliance

with that statute law by the defendant corporation
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and its incorporators, contained the following pro-

vision :

"The corporate indebtedness shall not exceed

two-thirds of the amount of the capital stock."

"The capital stock of the association shall

be $3,750,000.00 and be divided into 250,000

shares of the par value of $15.00 per share.''

and that at the date of incorporation, to wit Febru-

ary 9th, 1903, the laws of the territory of Arizona

did not provide any method or way of amending

the articles of incorporation with respect to the

change in the amount of indebtedness of the cor-

poration, nor could the corporation at that time

have increased the limit of its liability beyond the

amount provided in its charter, as the limit so fixed

was the highest amount permitted by law. Plain-

tiffs say that at no date or time prior to the filing

of the articles of incorporation of the defendant,

nor at that time, that is, February, 1903, had the

territory of Arizona ever by any law or act reserved

any right to alter, amend or repeal the charters of

corporations organized under the laws of the terri-

tory, and that such right to alter, amend or repeal

a charter of a private corporation organized under

the laws of the territory did not exist, nor was sucli

right claimed to exist by any authority.

Plaintiffs say that by virtue of the law then exist-

ing at the date of the incorporation and by the

original articles of incorporation signed by the in-

corporators and assented to by subsequent stock

holders, it was agreed and [5] contracted be-
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tween themselves as stockholders and between them

and the corporation and between the state and the

corporation that the corporate indebtedness of the

defendant should never exceed two-thirds of its

capital stock, or a total of two million five hundred

thousand dollars of corporate indebtedness and that

that amount was the maximum limit of liability

that could ever be a charge against the property

of the corporation, or be a charge against the prop-

erty of the shareholders, or be assessed against the

lands or shares of the shareholders. That at no.

time has it ever been agreed to or consented to by

the shareholders, or by these plaintiffs that the

articles of incorporation should be altered, amended

or changed in respect to the limit of indebtedness

the incorporation may incur or assume or be liable

for direct or contingent.

III.

That subsequent to the adoption and riling the

original articles of incorporation of the defendant,

to wit on February 13th, 1923, the law of the State

of Arizona was amended and changed so as to pro-

vide that certain indebtedness of a corporation shall

not be considered in determining the highest amount

of indebtedness or liability that it may incur or be

liable for; provided such exempted indebtedness be

consented to by a vote of three-fourths of the stock

voting at an election, regular or called for that

purpose.

That by reason of such statute enacted February

13th, 1923, and the consent by three-fourths of those
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voting at a special election held on May 8th, 1928,

although such three-fourths majority of those voting

was less than a clear majority of all the outstanding

-i<»ck issued, the officers and Board of Governors

of the defendant claim that by reason of such legis-

lative enactment and the vote so cast, that the de-

fendant corporation has the right, power and au-

thority to file an amendment to the charter of the

corporation and then by reason of such pretended

amendment and the act of the state legislature of

February 13th, 1923, to create and incur an in-

debtedness and liability in excess of the charter

limit of two-thirds of the capital stock, or a total of

two million five hundred thousand dollars, notwith-

standing these plaintiffs and other shareholders

have objected and protested. [6]

That the officers of the defendant are threatening

1 1 1 issue and sell negotiable bonds of the corporation

in the sum and amount of five million one hundred

thousand dollars and to mortgage or pledge the

assets of the corporation for the payment thereof,

as well as to pledge the fund to be raised and col-

lected from an assessment against the lands and

shares of the stockholders, including these plaintiffs.

IV.

Plaintiffs say that the defendant is now indebted

in the following approximate amounts and such

amounts are evidenced by some sort of obligation

of the defendant as a direct and certain liability,

-•'cured by some sort of pledge of the property,

income, issues, profits and by assessments on the
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lands and shares of the shareholders, although plain-

tiffs do not admit, nor concede that such obligations

are valid, subsisting legal indebtedness, to wit:

Amount unpaid to the United States. .$6,568,796.58

Bond issue Mormon Flat project 1,800,000.00

Bond issue Horse Mesa project 4,400,000.00

Bond issue (said to be operation ex-

penses) 1,000,000.00

Floating current indebtedness 464,577.00

and besides these sums certain other obligations

for advancements by the Central Arizona Light and

Power Company, for which there is a pledge of the

revenue, the amount of such obligations plaintiffs do

not know.

That the total outstanding indebtedness greatly

exceeds the limit fixed by the articles of incorpora-

tion, being more than twelve million dollars in ex-

cess of the highest amount authorized to be incurred

by the charter or by the law as the same was in

February, 1903, when the defendant was incorpo-

rated.

That this excess of indebtedness has been created,

or much of it, under the authority of the act of the

legislature of February 13th, 1923, and without the

consent of the shareholders, save as expressed at

some election held under said act, where at no time

did a clear majority of all the shares vote for the

increase, and without the consent of these plaintiffs.

That the creation of such excess of the limit of

indebtedness over two [7] million five hundred

thousand dollars, so fixed by law and by the

articles of incorporation are in violation of and
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were made and incurred in violation of the contract

of the articles of incorporation, and were made

under the sanction and authority of the act of the

legislature of February 13th, 1923, of the State of

Arizona.

V.

Plaintiffs say that the Supreme Court of the

State of Arizona and the Superior Court of Mari-

copa County, by their decision and judgment have

declared and decided that the act of the state legis-

lature of February 13th, 1923, is valid and applies

to the defendant corporation and binds it and its

shareholders and that that act authorized the de-

fendant to incur an indebtedness in excess of two

million five hundred thousand dollars, but in the

said opinions and judgments the courts did not

decide nor determine nor adjudge as to whether

the said law of February 13th, 1923, was in violation

of the constitution of the United States.

VI.

Plaintiffs say that notwithstanding there is now
outstanding liabilities of the defendant greatly in

excess of the limit fixed by the articles of incor-

poration and the law at that time, by more than

t welve million dollars, the defendant corporation by

its officers and governing body, proposes to again

and further increase that indebtedness and liability

to the extent and amount of four million one hun-

dred thousand dollars more, by the issue and sale

of bonds to the amount of five million one hundred

thousand dollars, using one million of such issue to
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pay off or refund a like sum now outstanding, and

has advertised for and received bids for the sale of

such bonds to the amount of five million one hun-

dred thousand dollars and have agreed to accept a

certain bid therefor and such officers of the defend-

ant threaten to issue and deliver such bonds for that

amount as evidence of indebtedness, the same to be

in addition to the amount then outstanding, or

approximately a total liability of exceeding fifteen

million dollars. [8]

VII.

Plaintiffs say that at the date of the assumption

and creation of the indebtedness set out above to

the United States, and for the Mormon Flat project

and for the Horse Mesa project the defendant

corporation agreed and pledged that the said cor-

poration would levy and collect an assessment

on the lands and shares of the stockholders, in-

cluding these plaintiffs, sufficient in amount to

pay off and liquidate the principal sum thereof

together with interest that by the terms thereof

would accrue, and the defendant did agree to make,

and so far as it had power to do so, did make such

assessments a lien on the lands of these plaintiffs

in the irrigation district and now by the proposal

to issue and sell additional bonds to the amount of

five million one hundred thousand dollars the de-

fendant agrees to make and levy an additional

assessment on the lands and shares of the plaintiffs

sufficient, with a like levy on all the sharehoders,

to meet and pay off and satisfy this latter liability
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and obligation evidenced by the proposed bond issue

of five million one hundred thousand dollars.

Plaintiffs say that these assessments against their

lands so ordered and proposed to be made for the

payment of the excessive and illegal and unauthor-

ized liability created, incurred and to be incurred,

amounts to a charge against the lands of these plain-

tiffs of more than one hundred and fifty thousand

dollars, and is in violation of the contract contained

in the articles of incorporation, and that the same

is made on the asserted authority of the act of the

state legislature of Arizona enacted February 13th,

1923, and as construed by the courts of Arizona.

VIII.

Plaintiffs say that by Article XV of the articles

of incorporation of the defendant it is provided;

"The individual property of the shareholders shall

be exempt from liability for incorporate indebted-

ness of this association" and by section II of

Article 5 of the articles of incorporation it is pro-

vided ;

4 'No payments for the capital stock of this

association shall be required except in the

manner following;

Whenever it shall be announced or otherwise

made known by the Government or any of its

proper agencies, to the subscribers to the shares

of said [9] capital stock that rights may be

initiated to the use of water from any works

acquired or constructed by it for the storage

or development of water capable of being used
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on the lands of subscribers for said shares of

stock, or in the acquisition or construction of

which works the Government shall have aided

them the said subscribers shall, under the rules

and regulations prescribed by the Government

therefor, within a reasonable time, apply to

the proper agency for such rights at the rate

of one acre for each share of stock so subscribed

for, and upon proper proof to this association

that such rights have been allotted to the sub-

scriber and that he has complied with the Gov-

ernment rules and regulations up to that time,,

so as to entitle him to complete his ultimate

acquisition thereof, then such subscriber shall

be deemed to have paid on his subscription of

said stock the amount that he shall have then

paid to or for the use of the Government for

such right, and when all subsequent payments

required by the Government for such rights

shall have been paid by him, or by any one

for him, then such stock shall be deemed and

held to have been fully paid for."

By section 4 of Article XIII, as amended August

21, 1917 it is provided;

" Assessments for funds with which to pay

the United States Government for the cost of

the construction and acquisition of the works

commonly known as the Salt River project shall

be made against the owners of stock, as the

same may be needed therefor. Such assess

ments shall each be equal against each share
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of said stock and the land to which it is appur-

tenant."

Plaintiffs say that other than as above set out

there is no authority or power in the defendant or

its officers or directors or managers to assess or to

levy an assessment on the lands or shares of the

stockholders, other than for the annual service as-

sessment for water. That there is no power given

nor reserved in the defendant or its officers or man-

agement to levy or assess the individual lands of

any shareholder to pay any indebtedness of the cor-

poration, save for the sole purpose of paying the

debt due the United States Government on the

original construction costs, and that if the power

be held to exist in the defendant to create a corpo-

rate indebtedness in excess of two million five hun-

dred thousand dollars, which these plaintiffs deny

does exist, that even in that event the defendant

has no power or right or authority to levy an as-

sessment against the shares or the lands of the

shareholder and pledge such assessment as security

for any such corporate indebtedness, or at all.

Plaintiffs say that the Supreme Court of the

State of Arizona has held and decided that assess-

ments that are authorized and dulv made under

the by-laws and the articles of incorporation are a

first and prior lien on the lands of the shareholder,

superior in lien as against all other liens except for

taxes (Greene & Griffin Real Estate, etc., vs. Salt

River Valley, etc., 25 Ariz. 354) and such assess-

ments as are duly and regularly made under an-
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thority may be sued on and [10] payment thereof

enforced by an ordinary action at law with a per-

sonal judgment and execution thereon against the

property of the shareholder and thus by such proc-

ess the individual private property of the share-

holder, other than his lands benefited by water,

or his stock in the association, may be taken for

the incorporate indebtedness of the association,

directly contrary to the provision of the articles

of incorporation XV, set out above, and in violation

of the contract of incorporation, as herein set out.

IX.

Plaintiffs say that by the enactment of the act

of February 13th, 1923, if the said act be held to

apply to this corporation and its shareholders, and

the Superior Court and the Supreme Court of the

state have both so held and have so adjudged that

said act does apply to this corporation, the State

of Arizona has enacted and passed a law that im-

pairs the obligation of the contract that is contained

in the articles of incorporation in this, that it has

authorized the corporation, over the objection of

its shareholders or a portion of them, to create a

corporate indebtedness in excess of the amount of

two-thirds of its capital stock, in this instance in

excess of two million five hundred thousand dollars,

and to secure such indebtedness to place a charge

and lien on the individual private property of the

shareholder, with authority to enforce the payment

of same by summary sale, or by suit in foreclosure

or by action at law with execution against the prop-
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erty of the shareholder, and this in addition to a

pledge or mortgage of the assets and income of the

corporation.

That said legislative ad of the State of Arizona,

being chapter 4 of the Session Laws of 1923 (Houso

Bill No. 1) is, so far as it may be construed to ap-

ply to the defendant and its articles of incorporation

and charter theretofore granted by the stale and

then existing, void and of no effect, and is in con-

travention of and in violation of the Constitution

of the United States and particularly section 10 of

article one thereof, and that the assessments made

and agreed to be made on the lands and shares of

the plaintiffs and other shareholders (which assess-

ments if valid, constitute a lien on their lands su-

perior to any voluntary lien placed thereon by the

owner) is a taking of the [11] property of these

plaintiffs without due, or any process of law in

violation of the rights of these plaintiffs as guar-

anteed and protected by the Constitution of the

United States and particularly the fourteenth

amendment thereto and the plaintiffs now and here

specially plead and rely on the protection of the

Constitution of the United States in the two sec-

tions mentioned, that is, section ten of article one

and the fourteenth amendment thereto, as a cause

for asking and seeking redress and protection in

the District Court of the United States.

X.

Plaintiffs say they have do adequate remedy at

law and they ask that they may all join in this
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action to prevent a multiplicity of suits and that

they may sue in the right of the corporation to

prevent the creation of the increased and unau-

thorized indebtedness threatened by the officers

and governing body, as well as in their own right

to prevent the placing against their lands and

private property this assessment and apparent lien

thereon to secure the debt of the corporation, so,

as they allege illegally created.

WHEREFORE, the premises considered the

plaintiffs pray that a subpoena issue out of this

court against the defendant and that it be required

to appear and plead and answer hereto, an answer

under oath being expressly waived, and that on

hearing an injunction be granted restraining and en-

joining the defendant, its officers, agents, managers,

directors or governors, from creating, or assuming

any further indebtedness beyond the limit of a total

of two million five hundred thousand dollars, or

issuing its obligations further to any amount be-

yond such limit, or selling same for any purpose

that will increase the outstanding indebtedness of

the corporation to a sum or amount in excess of

two million five hundred thousand dollars, and,

if, that amount has already been reached then to

create no further debts or obligations; that the de-

fendant be enjoined from making any assessments

on the lands or the shares of the shareholders in-

cluding these plaintiffs to pay any debt or obliga-

tion outstanding or that have been incurred or

proposed to be incurred in excess of the sum of

two million five hundred thousand dollars as a total,
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except such as may be necessary to pay off and

liquidate the obligation assumed [12] for the

original costs of construction to the United States

Government when the property was taken over by

the defendant and that all liabilities of the defend-

ant in excess of the total of two million five hun-

dred thousand dollars, except the amount due the

United States Government, be declared void and

of no force and effect and are not a legal liability

or a charge against the lands or shares of the share-

holders including these plaintiffs, and they pray

for all general and special relief in the premises

either at law or in equity to which they may be

entitled, and for their costs herein expended.

JOHN W. RAY,
T. E. ALLYN,

Attorneys for Plaintiffs.

[Endorsed] : Received a copy of the within

amended petition this October 5th, 1928.

KIBBEY, BENNETT, GUST, SMITH &

LYMAN,
Attorneys for Defendant.

Filed Oct. 5, 1928. [13]

[Title of Court and Cause.]

ANSWER TO AMENDED PETITION IN

EQUITY. [14]

Comes now the Salt River Valley Water Users'

Association, the defendant in the above-entitled
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cause, and answers the amended petition in equity

filed herein by the above-named plaintiffs, as fol-

lows, to wit:

I.

The defendant admits the allegations contained

in paragraph numbered 1 of plaintiffs' amended

petition in equity, excepting the allegation that

five million one hundred thousand ($5,100,000.00)

dollars of bonds are proposed to be issued in re-

spect to which allegation defendant states that

bonds aggregating a total of four million one hun-

dred thousand ($4,100,000) dollars have been issued

since the filing of the original petition in equity

in this cause, and no further bonds are proposed

to be issued.

II.

Answering paragraph numbered II of plaintiffs'

amended petition in equity, defendant admits that

at the date of the incorporation of the defendant,

the laws of the territory of Arizona did contain the

provision that the articles of incorporation must

specify. [15]

"The highest amount of indebtedness or lia-

bility direct or contingent to which the corpo-

ration is at any time to be subject which must

in no case exceed two-thirds of the amount

of the capital stock."

and admits that the articles of incorporation of

the defendant which were signed, agreed to and

acknowledged and tiled in compliance with the law
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of the then territory of Arizona, contained the fol-

lowing provision:

" The corporate indebtedness shall not ex-

ceed two-thirds of the amount of the capital

stock,"

and admits that the said articles of incorporation

of the defendant contained the provision,

"The capital stock of the Association shall

be Three Million Seven Hundred Fifty Thou-

sand ($3,750,000.00) Dollars, and be divided

into Two Hundred Fifty Thousand (250,000)

shares of the par value of Fifteen ($15.00)

Dollars per share,"

and admits that at the date of the incorporation of

the defendant, to wit, February 9th, 1903, the laws

of the territory of Arizona did not make any pro-

vision for amending articles of incorporation with

respect to changing the amount of indebtedness

of the corporation, and admits that at the time of

the incorporation of the defendant, the defendant

could not have increased the limit of its liability

beyond the amount provided in its charter as the

limit so fixed was the highest amount at that time

permitted by law. Defendant admits that on the

date of the incorporation of the defendant, to wit,

February 9th, 1903, the territory of Arizona had
not by any law or act reserved any right to alter,

amend or repeal the charters of private corporations

organized under the laws of the territory. De-
fendant denies the allegation thai the righl to alter
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amend or repeal a charter of a private corporation

organized under the laws of the territory did not

exist at the time of the incorporation of the defend-

ant, and alleges that [16] such right did exist

to a certain extent under the constitution and laws

of the United States of America. Defendant denies

that any contract among the stockholders of the

defendant and between the stockholders of the de-

fendant and the corporation w7as entered into or

created by the articles of incorporation of the

defendant, limiting the amount of indebtedness that

the corporation might incur, and denies that by

said articles of incorporation there was any con-

tract created among the shareholders of the defend-

ant or between the shareholders of the defendant

and the corporation limiting the maximum liability

of the defendant corporation to $2,500,000.00, or

any other sum. Defendant alleges that the provi-

sion in the statutes of the territory of Arizona

limiting the indebtedness of corporations organized

under the laws of the territory of Arizona at the

time the defendant corporation was organized,

operated only to restrict corporations from incur-

ring any indebtedness above said amount as against

the will of the territory of Arizona, and that the

provision in the articles of incorporation of the de-

fendant limiting its indebtedness was inserted only

to comply with the aforesaid statute of the territory

and had no other or further effect than to limit

said indebtedness as against the will of the territory

of Arizona.
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Defendant denies the allegation that the plaintiffs

have at no time agreed to or consented to an amend-

ment of the articles of incorporation of the defend-

ant, and alleges that said articles of incorporation

have been amended at several different times in

several different respects by the shareholders of said

corporation, and that the plaintiffs or the persons

who at the time owned the stock now held by plain-

tiff either voted in favor of such amendments or ac-

quiesced in the same. [17]

III.

Defendant admits the allegations contained in

paragraph numbered III of plaintiffs' amended pe-

tition in equity, excepting the allegation that the

officers of the defendant are threatening to issue

and sell negotiable bonds of the corporation in the

sum and amount of five million one hundred thou-

sand ($5,100,000.00) dollars, in respect to which

allegation defendant states that negotiable bonds

aggregating a total of four million one hundred

thousand ($4,100,000.00) dollars have been issued

since the filing of the original petition in equity

in this cause, and that no more of such bonds are

now proposed to be issued.

IV.

Defendant admits the existence at the time of

the filing of the original petition in equity in this

• ause of substantially the amount of indebtedness

of the defendant set forth in paragraph numbered

IV of plaintiffs' amended petition in equity. De-
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fendant admits that said indebtedness at the time

of the filing* of said original petition in equity ex-

ceeded twelve million ($12,000,000.00) dollars. De-

fendant denies that said indebtedness was or now

is in excess of the highest amount authorized to be

incurred by its charter. Defendant denies that

said indebtedness was created under the act of the

legislature of February 13th, 1923, and alleges that

said indebtedness was created by virtue of and in

compliance with the constitution and laws of the

State of Arizona, and the articles of incorporation

and by-laws of the defendant as they existed at the

time of the incurring of said indebtedness. Defend-

ant denies that said indebtedness was incurred

without the consent of the shareholders, and alleges

that the amount of indebtedness of the United

States, being originally the sum of approximately

eleven million ($11,000,000.00) dollars [18] was

incurred by the defendant with the consent of each

and every shareholder of the Association at the

time of the incurring of said indebtedness, and al-

leges that the remainder of said indebtedness, ex-

cept the bond issue of one million ($1,000,000.00)

dollars for operating expenses and the floating cur-

rent indebtedness of four hundred sixty-four thou-

sand five hundred seventy-seven and 05/100 ($464,-

577.05) dollars, existing at the time of the filing

of the original petition in equity in this cause, was

incurred with the consent of all the shareholders

of the defendant, each of said shareholders either

voting in favor thereof, or acquiescing in the same,
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and all of said indebtedness, except the two items

last mentioned, was approved at an election of the

shareholders of the defendant, at which more than

a majority of the stock of the defendant was voted,

and at which far more than three-fourths of the

votes cast were in favor of the incurring of such

indebtedness. Defendant denies that any of the

indebtedness of the defendant was incurred in viola-

tion of any contract created by the articles of in-

corporation of the defendant, or by virtue of any

authority of the act of the legislature of the State

of Arizona, adopted February 13th, 1923. Defend-

ant alleges that said act of the legislature of the

State of Arizona, adopted February 13th, 1923,

merely removed a restriction that the former ter-

ritory of Arizona had placed upon the indebtedness

of corporations.

V.

Answering paragraph numbered V of plaintiffs'

amended petition in equity, defendant admits that

the Supreme Court of the State of Arizona and

the Superior Court of Maricopa County, Arizona,

by their decision and judgment, have declared and

decided that the act of the state legislature of Ari-

zona of February 13th, 1923, is valid and applies

to the defendant [19] corporation, and binds it

and its shareholders. Defendant denies that said

courts did not decide nor determine nor adjudge

as to whether the ad of February L3th, 1923, was in

violation of the constitution ol' the United States.

Defendant alleges that said courts did in fact de-
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termine and decide that the act of February 13th,

1923, was not in violation of the Constitution of

the United States.

VI.

Defendant denies the allegations contained in

paragraph numbered VI of plaintiffs' amended pe-

tition in equity, and in respect to said allegations

says: That defendant is not now and never has

been indebted in excess of the amount permitted

to it by law and by its articles of incorporation;

that since the filing of the original petition in equity

in this cause, it has issued its bonds aggregating

the sum of four million one hundred thousand

($4,100,000.00) dollars, and that it is not proposing

to issue any further bonds at the present time.

VII.

Answering paragraph numbered VII of plain-

tiffs' amended petition in equity, defendant admits

the levy of the assessments on the lands and shares

of its shareholders mentioned in said paragraph,

but denies that the assessments levied against the

lands of defendant's shareholders are illegal, and

denies that the levy of said assessments violates any

contract created by the adoption of the articles of

incorporation of defendant, and denies that said

assessments are made on the authority of the act

of the state legislature of Arizona, enacted Febru-

ary 13th, 1923, or the construction placed thereon by

the courts of the State of Arizona, and denies that

the total assessments levied or agreed to be levied
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by the defendant upon the lands and shares of the

shareholders represenl a charge for any sum greater

than approximately fifteen thousand ($15,000.00)

[20] dollars. Defendant alleges that said assess-

ments are made by authority of the laws of the State

of Arizona, and the articles of incorporation and

by-laws of the defendant which have been expressly

assented to in writing by each of the plaintiffs or

by persons through whom they have obtained their

shares of stock in the defendant corporation. De-

fendant further states that since the filing of the

original petition in equity in this cause, defendant

has issued, sold and delivered its bonds aggregating

a total of four million one hundred thousand

($4,100,000.00) dollars, and that it is not now pro-

posing to issue any further bonds.

VIII.

Answering paragraph numbered VIII of plain-

tiffs' amended petition in equity, defendant admits

that the articles of incorporation of the defendant

contain the following provision:

"The individual property of the shareholders

shall be exempt from liability for incorporate

indebtedness of tin's Association/'

And admits that Section 11 of Article V of the

articles of incorporation of the defendant contains

the following provision

:

"Section 11. No payment for the capital

stock of this Association shall he required ex-

cepl in the manner following:
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Whenever it shall be announced or otherwise

made known by the Government or any of its

proper agencies, to the subscribers to the shares

of said capital stock that rights may be ini-

tiated to the use of water from any wrorks ac-

quired or constructed by it for the storage or

development of water capable of being used on

the lands of the subscribers for said shares of

stock, or in the acquisition or construction of

wThich works the Government shall have aided,

then the said subscribers shall, under the rules

and regulations prescribed by the Government

therefor, within a reasonable time, apply to the

proper agency for such rights at the rate of

one acre for each share of stock so subscribed

for, and upon proper proof to this Association

that such rights have been alloted to the sub-

scriber and that he has complied with the Gov-

ernment rules and regulations up to that time,

so as to entitle him to complete his ultimate ac-

quisition thereof, then such subscriber shall

be deemed to have paid [21] on his subscrip-

tion of said stock the amount that he shall have

then paid to or for the use of the Government

for such right, and when all subsequent pay-

ments required by the Government for such

rights shall have been paid by him, or by any-

one for him, then such stock shall be deemed

and held to have been fully paid up."

And admits that Section 4 of Article XIII of

defendant's articles of incorporation, as amended

August 21st, 1917, contains the provision set forth
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in plaintiffs' amended petition in equity, which

reads as follows:

"Section 4. Assessments for funds with

which to pay the United Stale- Governmenl for

the cost of the construction and acquisition of

the works commonly known as the Salt River

Project shall he made against the owners of

stock, as the same may be needed therefor.

Such assessments shall each be equal against

each share of said stock and the land to which

it is appurtenant."

Defendant denies that there is no authority or

power in the defendant or its officers or directors

or managers, to assess or to levy an assessment on

the lands or the shares of its stockholders other

than the authority set forth in the above provisions

of the articles of incorporation, and other than for

annual service assessment for water. Defendant

denies that there is no power given or reserved to

the defendant nor its officers or management to levy

or assess the individual lands of any shareholder

to pay any indebtedness of the corporation, save

for the sole purpose of paying the debt due to the

United States Government on the original construc-

tion costs. Defendant denies the further allegation

in said Paragraph VIII of plaintiffs' amended peti-

tion in equity that "defendant lias no power or

right or authority to levy an assessment against

the shares or the lands of the shareholders and

pledge such assessmenl or security for any such

corporate indebtedness, or at all." Defendant ad-

mit.- thai the Supreme Court of the State of Ari-
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zona has held and decided that assessments that are

authorized and duly made under the by-laws and

[22] articles of incorporation are a first and prior

lien on the lands of the shareholders, superior in

lien as against all other liens except for taxes.

Defendant alleges that the power and authority

of the defendant to levy assessments against the

lands and shares of its shareholders are set forth

in Article XIII of its articles of incorporation as

amended August 21st, 1917, and as further amended

April 3, 1923, which article as so amended reads

as follows:

"ARTICLE XIII.

(As amended August 21, 1917.)

Section 1. Revenues necessary for the accom-

plishment of the purposes of this Association shall

be derived:

First: From income arising from the sale, lease,

or otherwise furnishing electric or other powrer or

power privileges and from the delivery of water

for irrigation;

Second: From assessments, so far as they may

be from time to time necessary, of the cost of con-

struction, improvement, enlargement, betterment,

repairs, operation and maintenance of the irrigation

and other works of the Association, or of those

under its management, operation and maintenance.

Section 3. The Council shall have the power 1<>

make and enforce necessary by-laws for the making,

levying and collecting and enforcement of assess-

ments and charges for service.
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Sect ion 3. The Board of Governors shall, at its

regular meeting in May of each year, or at such

other time annually as may be fixed by by-laws,

estimate the probable cost of the operation, main-

tenance, repair, enlargement and betterment of the

works of the Association and those under its man-

agement, care and operation, for the year beginning

on the first day of the next ensuing October, in-

cluding therein any deficit otherwise unprovided

for, and the amount probably necessary to pay the

Government the annual installment of the construc-

tion cost of the Salt River project, assumed by the

Association. It shall also at the same time estimate

the probable net income of the Association from all

sources, other than that which may be derived from

the service of water to its shareholders, if any.

From such estimated cost there shall be deducted

the estimated net income, and upon this difference

shall be computed the charge to be made to share-

holders for the service of irrigating water for the

year beginning on the first day of October next en-

suing. [23]

Such charge shall be based upon the service of

each acre foot as the unit of measurement. A mini-

mum charge shall be made against every acre to

which stock is appurtenant of a charge, - Tor the

use of, two acre feet, whether used or uol by the

owner.

The Board may graduate the charge to be made

per acre foot of water delivered, increasing the

charge per acre fool with the use of each acre fool

in exec-.- of two acre i'eet \\<e(\ by the owner.
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The price to be charged per acre foot of water

to be served, shall be fixed as nearly as that can

be practically done so that the aggregate receipts

from that source shall equal, with other amounts

applicable thereto, the cost of operation, mainte-

nance and repair for the year for which such charge

is fixed.

Charges for service of water shall be paid in ad-

vance of its deliverv.

No water shall be delivered in any year beyond

the year in which the contract was made for water.

As funds will be necessary for the operation and

maintenance of the irrigation works, and to pay the

first installment of the cost of construction, upon

the taking over by the Association of the project,

before the regular annual assessment as above pro-

vided can be made, the Board of Governors are

directed, as soon as convenient after the execution

of the contract with the Government relative to the

taking over of, care, operation and maintenance of

the project, make the necessary assessment of the

funds so needed in the manner now prescribed by

the by-laws, so far as they are applicable, but with-

out the preliminary notices therein prescribed.

The by-laws of the Association relating to assess-

ments, so far as they are applicable and not incon-

sistent with these articles, shall be and remain in

force until otherwise provided by the Council.

Section 4. Assessments for funds with which to

pay the United States Government for the cost of

the construction and acquisition of the works com-

monly known as the Salt River Project shall be
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made against the owners of stock, as the same may
be needed therefor. Such assessments shall each

be equal against each share of said stock and the

land to which it is appurtenant.

Section 5. Assessments for expenditures for pur-

poses that are of benefit to a part only of the share-

holders may be specially assessed in proportion to

such benefits against such shareholders, but no ex-

penditure to be provided for, or covered by, such

special assessment shall be made, or obligation to

expend the same incurred, except upon the petition

of the holders of two-thirds of the shares [2 1-]

to be so specially benefited thereby.

Section 6. Assessments shall become, from time

to time as they are made and levied, and, until they

are paid or otherwise discharged, shall be and

remain a lien on the lands of the shareholders

against which they are levied, and upon the shares

of stock appurtenant to said lands, and all rights

and interests represented by such shares. The

manner of fixing the lien and enforcing the same

shall be prescribed in the by-laws. In addition to

any such provision, the Association may enforce

the payment of assessments by suit therefor in a

court of competent jurisdiction.

Section 7. Assessments and charges may be so

made as to maintain in each year a fund in the

treasury, not to exceed One Hundred Thousand

Dollars ($100,000.00) with which to meet the cost

of unexpected damage or injury by floor or other-

wise to the project.
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Section 8. Except for the ordinary operation,

maintenance and repair, no work shall be under-

taken, purchase made or indebtedness incurred or

be authorized during any one year whereof the cost

or amount thereof shall exceed One Hundred Thou-

sand Dollars ($100,000.00), until it shall have first

been ratified by at least a majority of the votes cast

at an annual election or at an election to be called

for that purpose. Special elections may be called

and held for such purpose under such by-laws as

the Council may prescribe, not inconsistent with

these Articles.

Section 9. The Board of Governors shall each

year fix the charge to be paid for the delivery of

water to the lands, the owners of which are not

shareholders of the Association.

In addition to the charges fixed for the delivery

of water to shareholders who are served with gravity

water only, the Board of Governors shall each year

fix an additional charge to meet the additional cost

of service of other than gravity water, provided

that no lift charge shall hereafter be required from

lands under the Highline Canal as now constructed.

(As amended April 5, 1925.)"

Defendant alleges that under said Article XIII

of its articles of incorporation as above set forth,

defendant has full power and authority to levy

assessments against the lands and shares of stock of

its shareholders to provide moneys for the payment

of any indebtedness legally incurred by the defend-

ant. [25]
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IX.

Defendant denies each and every allegation con-

tained in paragraph numbered IX of plaintiffs'

amended petition in equity.

X.

Further answering plaintiffs' amended petition in

equity, defendant alleges that the original articles

of incorporation of the defendant, which were

adopted February 9, 1903, contained the following

article authorizing amendments to be made to said

articles, to wit:

"ARTICLE XVIII.

These articles of incorporation can only be

amended by the shareholders at a regular an-

nual election, or at a special election called for

that purpose. No proposed amendment shall

be submitted to the shareholders until it shall

have first received the approval of two-thirds

of the members of the council at a regular or

duly called session thereof, nor shall any such

proposed amendment be so submitted until it

shall have been published in full at least once

in each week for four consecutive weeks in at

least three newspapers published and of gen-

eral circulation within the territory described

in Article IV of these articles, the last of which

such publication shall be not less than ten nor

more than twenty days before such election."

The articles of incorporation of the defendant,

including Article X V I 1 1 above se1 forth, were

expressly assented to and agreed to in writing by
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each of the shareholders of the defendant, includ-

ing each of the plaintiffs, or the original subscrib-

ers for the stock which each of the plaintiffs now

holds. That said Article XVIII as above set forth

has never been changed, and at all times since the

adoption of the original articles of incorporation,

on February 9, 1903, up to the present time, has

remained in full force and effect, and now is in full

force and effect, and that in compliance with said

article, various amendments to said articles of in-

corporation have been made by the shareholders of

the defendant, [26] including a number of

amendments increasing the authorized amount of

indebtedness of the defendant, and all of the share-

holders of the defendant have acquiesced in and

received the benefit of such amendments, including

the plaintiffs or those persons who were owners

of the stock now held by plaintiffs at the time said

amendments were adopted.

That on May 8th, 1928, there was submitted to

the shareholders of the defendant, in compliance

with every requirement of Article XVIII of the

articles of incorporation above set forth, the follow-

ing amendment to the articles of incorporation of

the defendant, to wit:

"ARTICLE XVI.

The corporate indebtedness shall not exceed

the maximum amount that now is or hereafter

may be provided by law, provided that the cor-

porate indebtedness, exclusive 1 of indebtedness

to the United States of America for construction
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charges and refunding of such Lndebtedn*

and the indebtedness of $1,800,000.00 created

for the purpose of constructing the improve-

ments and undertaking designated as Mormon
Flat Development No. 1, and the indebtedness

of $4,400,000.00 direct or contingent, created

for the purpose of constructing the improve-

ment and undertaking designated as Horse

Mesa Development No. 1, and the indebtedness

of $4,100,000.00 created for the purpose of con-

structing the improvement and undertaking

designated as Stewart Mountain Development,

shall not exceed two-thirds of the amount of

the capital stock."

That at the election at which said amendment

was submitted, more than a majority of the shares

of stock of the defendant were voted by the holder-

thereof, and more than three-fourths of the votes

cast were in favor of said amendment, and that a1

the same election there was likewise submitted to

and approved by the shareholders of the defendant

a proposition authorizing the incurring of $4,100,-

000.00 of the indebtedness which plaintiffs sought

to enjoin by the original petition in equity herein,

and that the remaining $1,000,000.00 of proposed

indebtedness which plaintiff sought [27] to en-

join by the original petition in equity herein lias

not been incurred and is not now proposed to be

incurred.

XI.

Further answering plaint iflV amended petition
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in equity, defendant alleges that the original ar-

ticles of incorporation of the defendant as filed

February 9, 1903, contained the following article,

to wit:

"ARTICLE XIX.
The Association may accept and avail itself

of or subject itself to the provisions of any law

or laws enacted or that may be enacted by Con-

gress, or the Legislative Assembly of the Terri-

tory or State, when it becomes a state, of Ari-

zona, relative to corporations which may be

applicable to corporations organized for like

purposes as this Association. Such acceptance

or subjection shall be valid when ratified by at

least two-thirds of the votes cast at an annual

election, or at any special election called for the

ratification thereof."

That said Article XIX of the original articles

of incorporation above set forth has remained in

said articles of incorporation at all times since the

original adoption thereof, and now is a part of

said articles of incorporation. That the original

articles of incorporation of the defendant, as filed

February 9, 1903, also contained the following pro-

vision :

"ARTICLE XVII.

This corporation shall endure for the term

of twenty-five years."

After the adoption of the original articles of in-

corporation of the defendant, to wit, on the 14th

day of February, 1912, the territory of Arizona
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became a state, and that a pan of the Constitution

of said State of Arizona which was adopted by the

people of said state and became effective on said

14th day of February. 1912, is the following article:

"ARTICLE XIV.
Section 2. Corporations may be formed

under [28] general laws, bill shall not be

created by special acts. Laws relating to cor-

porations may be altered, amended or repealed

at any time, and all corporations doing business

in this state may as to such business be regu-

lated, limited and restrained by law.
,:

That on the 4th day of January, 1923, at an elec-

tion at which more than a majority of all the stock

of the defendant was voted there was approved by a

vote of more than 14 to 1, an amendment to Article

XVII of the articles of incorporation of the de-

fendant extending the term of the corporate exist-

ence of the defendant to twenty-five years from the

date that said amendment should be filed in the

office of the Corporation Commission of the State

of Arizona, and said amendment was filed in the

otfice of the Corporation Commission of the State

of Arizona on February 13th, 1923, so thai by said

amendment the corporate term of said corporation,

which otherwise would have expired on February

9th, 1928, was extended to February 13, 1948, and

said corporation now continues to exist only by

virtue of said amendment, and thai by reason of

the extension of said corporate term by the adop-

tion of said amendment by more than two-thirds
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vote of the shareholders of the defendant, the de-

fendant under the provisions of Article XIX of the

articles of incorporation above set forth subjected

itself to the provisions of the Constitution of Ari-

zona, reserving to the state the right to alter, amend

or repeal its articles of incorporation.

That at said election of January 4, 1923, there was

also submitted a proposition for increasing the in-

debtedness of the defendant corporation in the sum

of $1,800,000.00, for the purpose of constructing a

dam and certain power works to be known as the

Mormon Flat Development Xo. 1, and an amend-

ment to Article XVI of the articles of incorporation

authorizing the increase of the indebtedness of said

corporation, [29] as follows:

"ARTICLE XVI.

The corporate indebtedness shall not exceed

the maximum amount that now is or hereafter

may be provided by law. Provided, that the

corporate indebtedness, exclusive of the amount

due the United States of America for construc-

tion charges, and money borrowed to meet de-

linquencies in the payment of such construction

charges, shall not exceed two-thirds of the

amount of the capital stock.'

'

That said amendment was submitted to the share-

holder.- of the defendant in compliance with eveiy

requirement of the articles of incorporation of the

defendant relating to amendments to said articles.

That there was voted on said proposition at said

election more than a majority of all the stock of the
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defendant corporation, and thai said proposition

was carried by more than a majority of 1 1 to 1 of

the votes cast. Thai the aforesaid proposition and

amendment were submitted to and approved by the

shareholders of the defendant in anticipation of an

act of the legislature of the State of Arizona to au-

thorize the increasing of indebtedness of corpora-

tions to the extent authorized in said amendment,

and that the legislature of the State of Arizona, on

the 13th day of February, 1923, did adopt an act

amending the law relating to the indebtedness to be

incurred by the corporation, which reads as follows:

The articles of incorporation must state:

That highest amount of indebtedness or lia-

bility, direct or contingent, to which the corpora-

tion is at any time to subject itself, which must

in no case exceed two-thirds of the amount of the

capital stock, and in case of corporations hav-

ing no par value stock, the amount shall be

computed by rules and regulations of the Cor-

poration Commission. Such limitation, how-

ever, shall not apply to indebtedness incurred

under the terms of the War Finance Corpora-

tion Act. Provided, indebtedness heretofore,

or hereafter authorized by not less than three-

fourths of the votes cast in accordance with the

provisions of the articles of incorporation and

by-laws at any regular or special meeting or

[oO] election of the stockholders of any cor-

poration, and approved by the Corporation

Commission of the State of Arizona, shall not
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be subject to the limitations herein prescribed,

and shall not be considered a part of the in-

debtedness so limited."

That said act of the legislature of the State of

Arizona is the act which plaintiffs complain is in

violation of the Constitution of the United States,

That after the adoption of said act of the legisla-

ture the indebtedness of $1,800,000.00 referred to in

the above amendment to the articles of incorpora-

tion was incurred and the defendant, with the ac-

quiescence of all of its shareholders, received the

full benefit thereof.

That thereafter, to wit, on the 29th day of July,

1924, the defendant, in compliance with its articles

of incorporation and by-laws, and particularly in

compliance with Article XVIII of the articles of

incorporation above set forth, further amended said

Article XVI of its articles of incorporation so as

to read as follows

:

"The corporate indebtedness shall not exceed

the maximum amount that now is or hereafter

may be provided by law. Provided, that the

corporate indebtedness, exclusive of the amount

due to the United States of America for con-

struction charges, and the indebtedness of

$1,800,000.00 created for the purpose of con-

structing the improvement and undertaking

designated as Mormon Flat Development No. 1,

the indebtedness of $4,400,000.00 direct or con-

tingent, created for the purpose of constructing

the improvement and undertaking designated

as Borse Mesa Development No. 1, shall not ex-
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ceed two-thirds of the amount of the capital

stock."

That at the election at which said amendment was

submitted to the shareholders of the defendant,

there was also submitted a proposition for incurring

an indebtedness of $4,400,000.00 for the purpose of

constructing an improvement known as Horse Mesa

Development No. 1, and that at said election more

than a majority of the stock of defendant was voted

on said amendment and on said proposition to incur

indebtedness, [31] and that said amendment and

said each proposition carried by a vote of approxi-

mately 18 to 1, and that by reason of said vote of

the shareholders of defendant, said indebtedness of

$4,400,000.00 was created and the corporation re-

ceived the full benefit thereof.

That thereafter, to wit, on the 8th day of May.

1928, there wras submitted to the shareholders of the

Association a further proposition to further amend

Article XVI of the articles of incorporation of the

defendant so as to read as follows

:

"The corporate indebtedness shall not exceed

the maximum amount that now is or hereafter

may be provided by law. Provided, that the

corporate indebtedness, exclusive of the amounl

due the United States of America for construc-

tion charges, and refunding of such indebtedness,

and the indebtedness of $1,800,000.00 created

for the purpose of constructing the Lmprovemenl

and undertaking designated as Mormon Flat

Development No. 1, and the indebtedness of

$4,400,000.00 direct or contingent, created for
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the purpose of constructing the improvement

and undertaking designated as Horse Mesa De-

velopment No. 1, and the indebtedness of $4,-

100,000.00 created for the purpose of con-

structing the improvement and undertaking

designated as Stewart Mountain Development,

shall not exceed two-thirds of the amount of

the capital stock."

That said amendment was submitted to the share-

holders of the Association in compliance with all

the requirements of the articles of incorporation

and by-laws of the Association, and that at the elec-

tion at which the said amendment was submitted to

the shareholders of defendant there was likewise

submitted to the shareholders of defendant a propo-

sition to incur an additional indebtedness of $4,-

100,000.00 for the purpose of constructing the im-

provement known as Stewart Mountain Develop-

ment, and that more than a majority of the stock

of the defendant was voted on said amendment

and said proposition, and that said amendment and

said proposition each carried by a vote of more than

5 to 1. [32]

That by reason of the foregoing amendments to

the articles of incorporation of the defendant, the

defendant has availed itself of and subjected itself

to the law of the State of Arizona adopted Febru-

ary 13, 1923, of which plaintiffs complain in their

petition in equity, and that by said amendments

to the articles of incorporation approved by more

than two-thirds of the votes cast at the elections of

the defendant in accordance with Article XIX of
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the original articles of incorporation of the defend-

ant, each of the shareholders of the defendant has

become bound by said election of the defendant to

avail itself of and subject itself to said law.

XII.

Defendant further alleges that at the time the

original petition in equity was filed in this cause,

defendant proposed to issue its negotiable bonds in

the sum of four million one hundred thousand

($4,100,000.00) dollars, which had been duly au-

thorized by its shareholders at the election held on

May 8th, 1928, and proposed to issue further bonds

in the sum of one million ($1,000,000.00) dollars, for

the purpose of refunding the bond issue of one mil-

lion ($1,000,000.00) dollars mentioned in paragraph

numbered IV of plaintiffs' amended petition in

equity. That plaintiffs made application for a

temporary injunction to restrain the issuance of all

of the foregoing bonds. That said application for

temporary injunction was denied by the Court.

That thereafter, and before the filing of the

amended petition equity in this cause, the defend-

ant issued, sold and delivered that portion of the

bonds proposed to be issued as aforesaid authorized

by its shareholders at the election of May 8, 1928,

and received the full consideration for said bonds,

an<l has used a portion of the proceeds from the sale

thereof as authorized by said shareholders at said

election, in the payment of a portion [33] of its

indebtedness to the United Stales for construction

charges, and is now engaged in the work of con-
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structing the Stewart Mountain Dam and other

works for which a portion of said bond issue was

authorized. That said bonds were negotiable in

form, and have been sold to various persons in

various portions of the United States, the names

and whereabouts of which persons are for the most

part unknown to the defendant. That that portion

of the proposed bond issue sought to be enjoined

by the plaintiff, representing one million ($1,000,-

000.00) dollars for refunding purposes, has been

abandoned and said one million ($1,000,000.00) dol-

lars of bonds are not now proposed to be issued.

That by reason of the foregoing facts, it is not

practical for the Court to make a decree granting

the relief sought by the plaintiffs in this cause, nor

is it right and proper that this Court should attempt

to make any adjudication with respect to the

validity of said bonds without the purchasers of said

bonds, or some representative of said purchaser

being before this court.

WHEREFORE, defendant prays that plaintiffs

take nothing by their amended petition in equity;

that said petition be dismissed on the merits and

defendant be awTarded its costs.

KIBBEY, BENNETT, GUST, SMITH &
LYMAN.

A. L. GUST. [34]

State of Arizona,

County of Maricopa,—ss.

F. C. Henshaw, being first duly sworn, on oath

deposes and says:
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Thai he is the secretary of the Salt River Valley

Water Users' Association, the defendant in the

above-entitled cause; that he makes this affidavit

for and on behalf of said Salt River Valley Wa1<*r

Users' Association.

That he has read the above and foregoing answer,

and that he has also read plaintiffs' amended peti-

tion in equity in this cause, and that the matters

and tilings in plaintiffs' amended petition in equity

contained which are denied in said answer are not

true; that all matters and things stated in said an-

swer are true of affiant's own knowledge, except

such matters and things stated upon information

and belief, and those affiant believes to be true.

F. C. HENSHAW.

Subscribed and sworn to before me this 19th day

of January, 1929.

[Seal] FRED W. ROSENFELD,
Notary Public.

My commission expires June 28, 1932.

[Endorsed] : Filed Jan. 21, 1929. [35]

[Title of Court and Cause.]

STIPULATION SUBMITTING CAUSE FOR
DECISION.

The plaintiffs herein, and the defendant, by their

respective attorneys, submit this cause for decision

on the following- stipulation of facts:



46 Bruce M. Wood et al. vs.

I.

That the allegations in the amended petition of

the plaintiffs which are not denied, and the allega-

tions and denials in the answer of the defendant to

said amended petition are to be taken as confessed

as true, except that defendant 's denial of the allega-

tion that the plaintiffs have at no time agreed to or

consented to an amendment of the articles of in-

corporation contained in paragraph numbered II of

defendant's answer to amended petition shall not be

taken to mean that all of the plaintiffs affirmatively

agreed to any amendment of the articles of incor-

poration of the defendant, but only that none of the

plaintiffs opposed any such amendment other than

by voting against the same, and perhaps urging

other shareholders to vote against the same, and

that none of the plaintiffs made any formal protest

against any such amendment or took any legal pro-

ceeding to prevent such amendment from becoming

effective, and except further that the plea of es-

toppel as against the plaintiffs stated in said answer

to [36] the amended petition stated to be by ac-

quiescence is to be held to mean only that the plain-

tiffs did no affirmative act in their objection to any

such alleged action of the corporation other than to

speak their objections to such proposals, and to

vote against such proposals when submitted by the

shareholders, by some but not all of the plaintiffs.

They took no Legal steps to contest the election or

prevent further action by the corporation until this

proposal to build Stewart Mountain Dam herein

questioned.
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II.

That there is submitted herewith to the court a

copy of the original articles of the defendant, a copy

of the articles of incorporation of the defendant as

they existed at the time of the filing of this suit, and

a copy of the by-laws of the Association as they ex-

isted at the time of the filing of the amended peti-

tion in equity, and the following portions of said

original articles, said amended articles, and said

by-laws are herewith submitted to be considered by

the court as evidence in the case as follows

:

Article XVI of the original articles, which reads

:

"The corporate indebtedness shall not exceed

two-thirds of the amount of the capital stock."

Also Article XVI of the articles as amended July

29th, 1924, as contained in the present articles.

Also Section 1 of Article V, as contained both in

the original articles and in the present articles.

Also Section 2 of Article V, as contained in the

original and also in the present articles.

Also Article XV, as contained in the original and

also in the present articles, which reads both in the

original and in the present articles as follows:

"The individual property of the shareholders

shall be exempt from liability for the corporate

[37] indebtedness of this Association.

"

Also Section 4 of Article XIII as amended Au-

gust 21st, 1917, and April 3d, 1923, as contained in

the presenl article-.

Also Article XVIII as contained in the original

articles, and also as contained in the presenl articles.
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Also Article XIX as contained in the original

articles, and also as contained in the present articles.

Also Article XVII as found in the original arti-

cles, and Article XVII as amended January 4th,

1923, found in the present articles.

Also the first twenty-six sections of Article VIII

of the by-laws as amended up to February 11th,

1911, relating to assessments, delinquency sale and

enforcement, which are found in the by-laws sub-

mitted herewith.

If perchance any section or article of the articles

of incorporation or by-laws is not included in the

above enumeration that is desired to be introduced

in evidence, or to be considered by the court as

pertinent to a proper decision of this case, then such

section or article will by supplement hereto be in-

cluded and incorporated as herein contained.

JNO. W. RAY and

J. E. ALLYN,
Attorneys for Plaintiffs.

KIBBEY, BENNETT, GUST, SMITH &

LYMAN,
J. L. GUST,

Attorneys for Defendant.

[Endorsed] : Filed Apr. 22, 1928. [38]



Salt River Valley Water Users Assn., Inc. 49

ARTICLES OF INCORPORATION, BY-LAWS,
AND ARTICLES OF INCORPORATION
AS AMENDED.

ARTICLE XVI.

The incorporate indebtedness shall not exceed

two-thirds of the amount of the capital stock.

ARTICLE XVI.

The corporate indebtedness shall not exceed the

maximum amount that now is or hereafter may be

provided by law. Provided, that the corporate in-

debtedness, exclusive of the amount due to the

United States of America for construction charges,

and the indebtedness of One Million Eight Hun-

dred Thousand ($1,800,000.00) Dollars, created for

the purpose of constructing the improvement and

undertaking designated as Mormon Plat Develop-

ment No. 1, and the indebtedness of Four Million

Pour Hundred Thousand ($4,400,000.00) Dollars,

direct or contingent, created for the purpose of con-

structing the improvement and undertaking desig-

nated as Horse-Mesa Development Number 1, shall

not exceed two-thirds of the amount of the capital

stock. (As amended July 29, 1924.) [39]

ARTICLE V.

Section 1. The capital stock of the Association

shall be $3,750,000, and be divided into 250,000

shares of the par value of $15.00 per share.

Section 2. Those and those only who are owners

of lands, or occupants of public lands having initia-
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ted a right to acquire the same, within the territory

described in Article IV of these Articles of Incor-

poration, or within such extensions thereof as may

be hereafter made from time to time under the

powers herein conferred for that purpose, shall be

the holders or owners of shares of the capital stock

of this Association. For each acre of such lands

shareholders may become the owner of one share of

stock of this Association and no more.

ARTICLE XV.
The individual property of the shareholders shall

be exempt from liability for incorporate indebted-

ness of this Association.

ARTICLE XIII.

(As amended August 21, 1917.)

(As amended April 3, 1923.)

Section 4. Assessments for funds with which to

pay the United States Government for the cost of

the construction and acquisition of the works com-

monly known as the Salt River Project shall be

made against the owners of stock, as the same may
be needed therefor. Such assessments shall each be

equal against each share of said stock and the land

to which it is appurtenant. [40]

ARTICLE XVIII.

These Articles of Incorporation can only be

amended by the shareholders at a regular annual

election or at a special election called for that pur-

pose. No proposed amendment shall be submitted

to the shareholders until it shall have first received
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the approval of two-thirds of the members of the

i lunsel at a regular or duly called session thereof,

nor shall any such proposed amendment be so sub-

mitted until it shall have been published in full at

least once in each week for four consecutive weeks

in at least three newspapers published and of gen-

eral circulation within the territory described in

Article IV, of these Articles, the last of which such

publications shall be not less than 10 nor more than

20 days before any such election.

ARTICLE XIX.
This Association may accept and avail itself of, or

subject itself to, the provisions of any law or laws

enacted, or that may be enacted by Congress, or the

Legislative Assembly of the Territory, or State

when it becames a State, of Arizona, relative to cor-

porations, which may be applicable to corporations

organized for like purposes as this Association.

Such acceptance or subjection shall be valid when
ratified by at least two-thirds of the votes cast at

any annual election, or at any special election called

for the ratification thereof.

ARTICLE XVII.

This Corporation shall endure for the term of

twenty-five (25) years from the date the amendmeni

to Article XVII of the Articles of Incorporation

adopted at the special election of the shareholders

of the Association held on the 4th day of January,

1923, is filed with the Corporation Commission of

the State of Arizona, by order of the Board of
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Governors of the Association. (As amended Jan-

uary 4, 1923.) [41]

ARTICLE VIII.

ASSESSMENTS.

Adopted July 24th, 1903.

Amended June 18th, 1910. Amended February

11th, 1911.

Section 1. Assessments and calls on stock for

any purposes named in the Articles of Incorpora-

tion and By-laws shall be payable in equal semi-

annual installments, one on the first Monday in

March and the other on the first Monday in Sep-

tember of each year; provided, that whenever the

funds provided for in the regular annual budget

shall prove insufficient for necessary operation and

maintenance of the project works either by reason

of errors in such estimate or unforeseen increases

in the cost of the maintenance and upkeep of the

project works, or by reason of unexpected damage

or injury by flood or otherwise to the project of

such extent as cannot be taken care of out of the

emergency fund, the Board of Governors may levy

a special assessment to provide such funds for the

purpose of maintaining the project works in a safe

and efficient condition and of efficiently delivering

water to the lands of the shareholders; and in such

case the Board of Governors, in the order levying

such assessment, shall specify the time or times

when the same shall be payable. Such assessment,

so levied, shall be enforced in the same manner as

other assessments levied by the Association. Pro-
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vided that no such special smenl shall be levied

until the same shall have been submitted to and ap-

proved by the Council of the Association. (As

amended April 12, 1920.)

Section 1-a. Whenever the shareholders of the

Association at any general or special election shall

authorize the Board of Governors to borrow money

or incur any other indebtedness on behalf of the

Association, and to issue in evidence of such indebt-

edness the notes or bonds of this Association, then

the said Board of Governors, after the shareholders

have authorized the issuance of such bonds or notes,

may thereafter and before the issuance of such

bonds or notes, at any general or special meeting of

the Board, declare and levy an assessment or asse-

ments sufficient to pay both the principal and inter-

est upon such notes or bonds as the same mature,

and may provide for the payment of such assess-

ment or assessments at such future time or times as

the Board shall see fit, and said Board, if it sees fit,

may provide for the payment of any such assess-

ment or assessments over a series of years, in quar-

terly, semi-annual or annual installments, as in the

judgment of the Board is required to insure the

payment of both principal and/or interest of said

bonds or notes.

In determining the amount of any such assess-

ment or assessments and/or of each installment of

such assessment or assessments, the Board may
make reasonable allowance for estimated delinquen-

cies in the payment of any such assessment and or

of each and every installment thereof.
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The Board of Governors in making any such

assessment or assessments shall, in the resolution

creating and levying such assessment or assess-

ment, provide that the moneys received in payment

of such assessment or assessments shall be used only

for the purpose of paying the interest and/or prin-

cipal of the said notes or bonds, and the said assess-

ment or assessments shall not, nor shall any install-

ments, provide that the moneys received in payment

of any such assessment or assessments, or any in-

stallment thereof, be used for the payment or liqui-

dation of any other debt or obligation of the said

Association

;

PROVIDED ALWAYS, HOWEVER, that

where any assessment is levied for the payment of

the interest upon any bonds or notes, any surplus

received from the payment of said assessment or

any installment thereof over and above the amount

necessary to discharge all interest on said notes or

bonds then due or about to become due, may be

used to pay and discharge the principal of the said

notes or bonds ; and provided, that where any assess-

ment is levied for the payment of the principal of

any bonds or notes, any surplus received from the

payment of said assessments or of any installment

thereof, over and above the amount necessary to pay

the entire principal then due, or about to become

due on said notes or bonds, may be used for the pay-

ment of any installment of interest then due or

about to become due and payable upon said notes or

bonds. (Adopted April 4, 1923.) [42]
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ARTICLE \ III.

Section 1-b. All moneys which are received in

payment of any assessmenl or a ments levied

under the terms and provisions of Section 1-a of

this Article for the payment of principal and/or

interest of anv notes or bonds of this Association

issued or to be issued, shall be kept by the Treasurer

of the Association in a separate fund and shall not

be used by him except for the purpose of paying the

principal and/or interest of said notes or bonds, and

any surplus received from the payment of any in-

stallment of any such assessment or assessments

over and above the amount necessarv to pav all

installments of interest and principal of said not

or bonds then due or about to become due and pay-

able, shall be held by the Treasurer for a period of

at least one year and until the next installment

thereafter ensuing of any such special assessment

or assessments for the payment of principal and/or

interest has been paid, and at the end of one yei

after the creation of such surplus, if the next en-

suing installment of any special assessment for the

payment of principal or interest shall have been

paid, and shall have been sufficient to pay and dis-

charge all portions of the principal and interest

then due or about to become due upon the said aotes

or bonds, then all remaining portions of such sur-

plus fund not used as hereinafter provided for the

purchase of bonds, shall, on the direction of the

Board of Governors, be placed by the Treasurer in

the general funds of the Association. It shall be

obligatory upon the Hoard of Governors to purchase
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with such surplus fund as many of the outstanding

notes or bonds of the Association as it may be able

to purchase from said surplus fund at a price not

to exceed the par value of the notes or bonds so pur-

chased, together with accrued interest at the date of

purchase. If the outstanding notes or bonds cannot

be purchased at par and accrued interest, the pur-

chase of said bonds or notes shall be optional with

the Board of Governors. Any and all bonds or

notes so purchased shall be at once cancelled.

Section 1-c. All assessments levied under and

pursuant to the terms of Section 1-a of this Article

shall, until the whole thereof is paid, and each and

every installment thereof is paid, be and remain a

lien upon the lands of the shareholders of the Asso-

ciation and upon the shares of stock of the share-

holders of this Association.

The said Board of Governors shall have power

and authority to direct any such assessment to be

recorded in any and all counties where are situated

lands of shareholders of the said corporation to

which shares of stock of said corporation are ap-

purtenant and if said Board order such assessment

recorded, the copies for recordation shall be certi-

fied by the Secretary of the Association and shall be

acknowledged by the President or Secretary.

(Adopted April 4, 1923.)

Section 1-d. After the levying of any assess-

ment or assessments for the purpose of paying any

notes or bonds of this Association, issued or about

to be issued, as provided for in Section 1-a of this

Article, the Secretary shall forthwith make out a
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list of all the owners of shares of the capita] stock

of this Association and the postoffice address of each

showing the number of shares owned by each and

the lands to which they are appurtenant. The List

shall be known as "Special assessment list for pay-

ment of bonds or notes, issued or aboul to be issued

( as the case may be) on the .... day of

19. ., or as of the .... day of , 19. ., (as the

case may be), in the total principal sum of $

Said list shall be made out in duplicate, and shall be

in substantially the following form

:

Name of Number of Lands to Which Postoffice

Shareholders. Shares Appurtenant Address

Total Amount of Payable in Install-

Assossment Per ments of
Share $

Upon the completion of said duplicate lists, they

shall be signed by the president and countersigned

by the secretary and attested by the seal of i:he cor-

poration, and one copy forthwith shall be delivered

to the Treasurer [43] of the Association. Upon
ARTICLE VIII.

the delivery to the treasurer of the duplicate lists

he shall thereupon be charged by the secretary in a

hook to be kept for that purpose, with the entire

amount thereof, as each installment becomes due.

Upon receipt of the duplicate assessment lists the

Treasurer shall for-with print and mail to each of

the shareholder- mentioned in said list a notice

which shall be in substantially the following form:
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Phoenix, Arizona.

Salt River Valley Water Users' Assn.

Treasurer's Office.

You are hereby notified that the duplicate assess-

ment lists for the payment of $ has been

placed in my hands. The amount assessed against

you is payable in installments as follows

:

$ If the installment is not paid within 30

days after becoming due it will be delinquent and

your headgate will be closed until such payment is

made according to Section 11 of Article VIII of our

By-laws.

Treasurer, Salt River Valley Water Users' Asso-

ciation.

Such notice shall be plainly addressed with the

address of each shareholder as noted in the share

register.

The Board shall have powder and authority to

direct that each copy of the assessment list certi-

fied to by the Secretary and acknowledged by the

president or secretary and recorder in each and

every county wherein is said lands of the members

of the corporation to which shares of stock of said

corporation are appurtenant.

Any year in which any installment or any special

assessment or assessments, which are authorized by

Section 1-a of this Article, shall become due and

payable, the said Board of Governors shall have

power and authority, if it deems advisable, to order

a further notice thereof to be sent to each share-

holder and if the Board sees fit, may order the
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amount of any installmenl becoming due and pay-

able, to be place! upon a special assessmenl list or

any annual assessment list, as hereinafter provided

for by Sections 3 to 9 of this Article, bul no failure

of the secretary to mail any notice of such special

duplicate assessment list, nor to deliver a copy of

such list to the treasurer, or any notice to any share-

holder thereof, shall in anywise invalidate such spe-

cial assessment, but such assessment shall as herein-

before provided be and remain a lien on the lands

and stock of each shareholder until the same and

each installment thereof has been paid, and if any

installment of any such special assessment shall not

be paid within thirty days from and after the same

shall have become due and payable according to the

terms of said assessment, the same shall be del in-

fluent and the said Association shall have each and

every right to enforce the collection of such ass(—
ment or assessments, or installment or installments

thereof, as are hereafter given throughout this ar-

ticle by the succeeding sections thereof for the col-

lection of any and all other assessments including

all right to foreclose the lien of any ass< ssmenl or

any installment thereof by judicial proceeding or in

any other manner provided in the following sections

of this article.

Provided further, that each and every such

special assessmenl and each installment thereof

from the time it becomes delinquent, shall bear a

penalty at the rate of one per cent per month, which

penalty shall he added to such assessmenl and or

to each delinquent installmenl thereof and become a
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part thereof, and providing further that whenever

any such special assessment provided for in Section

1-a of this Article, or any installment thereof, shall

have become delinquent the same shall not be dis-

charged until the owner of the land against wThich

the assessment or installment thereof is a lien shall

have paid [44] the full amount of said assess-

ARTICLE VIII.

ment or installment, together with the penalty of

one per cent per month hereinbefore provided.

(Adopted April 4, 1923.) (Amended July 26, 1923.)

Section 2. At the regular meeting of the Board

of Governors to be held on the first Monday in

April in each year, that Board shall estimate as

closely as possible the sum of money required for

the next ensuing year. In making such estimates,

the Board may make reasonable allowances for

probable delinquencies, and by such allowance in-

crease the amount of the estimate to be assessed

and collected; and shall also take into considera-

tion any money belonging to the Association or that

may be probably paid into the treasury and be

available for use for that purpose during the ensu-

ing year, and by that much diminish the amount

of money to be collected upon such assessment. It

shall be the purpose of the Board to estimate so

that the amount of money collected for that pur-

pose in each year shall as nearly exactly as may be

practicable, equal the necessary expenditure there-

for during that year.

Section 3. Within ten days after the first day

of said April meeting the Board shall cause to be
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published in some newspaper published within the

Reservoir District a statement showing:

1. The estimated cost of labor and material,

2. The estimated cost of salaries of officers and

wages of regular employes.

3. Other costs anticipated and the nature and

purpose for which it is to be incurred.

4. The total of the estimated cost.

o. The number of shares against the owners of

which the cost is to be assessed, and,

6. The assessment per share for Association

uses.

7. The assessment per share for charges levied

by the Secretary of the Interior.

8. The total assessment per share.

Such statement shall be signed by the president

and secretary and shall be published for at least 15

days in every regular issue of the newspaper in

which it shall be directed by the Board to be pub-

lished during that period.

Section 4. On the first day of the regular meet-

ing in May and after the publication of the state-

ment as prescribed in Section 3 of this by-law. the

Board shall take up the consideration of the assess-

ment and call for the purpose named in the Arti-

cles of Incorporation and by-laws. Any one or

more of the shareholders may appear at said meet-

ing and in writing object to the published estimates

The written objections shall be noted in the minutes

of the proceedings of the Board and tiled and pre-

served by the secretary among the records of his
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office. If it be made to appear to the satisfaction

of the Board that the estimates or any of them

are too high, it or they may he accordingly reduced,

but in no case shall they or the aggregate of them

be raised, except by the addition of a special assess-

ment as hereinafter provided.

Section 5. After due consideration of any ob-

jections that may have been presented the Board,

and within 15 days after the first day of the regular

May meeting, shall make an order to be entered on

the minute book, which shall be in substantially the

following form:

The Board having heretofore on the .... day of

. . .
.

, 19 .
. , estimated the probable amount required

for the purposes named in the Articles of Incorpo-

ration and bv-laws for the next ensuing vear as

follows

:

1. The estimated cost of labor and material $

[45]

ARTICLE VIII.

2. The estimated cost of salaries of officers

and wages of regular employes $

3. Other costs anticipated for $

4. The total estimated cost for the year

ending September 30th $

5. The number of shares against the own-

ers of which such is to be assessed. . .$

6. The assessment per share for Associa-

tion uses $

7. The assessment per share for charges

levied by the Secretary of the In-

terior $



Salt River Valley Water Users Assn., Inc. 63

8. The total assessment per share $

And the Board having caused a statement of such

estimate to be published in the , a newspaper

published in the Reservoir District, the first of

which publications was on the .... day of
,

19 . . , and the last on the .... day of , 19 .
.

,

and in every regular issue thereof between those

dates.

And the Board having met on the .... day of

May, . . . . , in regular session for the consideration

of the proposed assessment and all objections

thereto having been duly considered and no change

having been made in said estimates (if that be the

fact) and if there has been changes, then say:

"And the estimate for" stating it "having been

reduced to," etc., so that the same now stands.

1. etc.

2. etc.

3. etc., 4 etc., 5 etc., 6 etc., 7 etc., etc.

It is now therefore ordered that there be and

there is hereby levied against the owners of each

share of the capital stock of this Association, and

that the same be and is hereby declared a lien on the

land to which the same are appurtenant, to raise

revenue for defraying the expenses of the Associa-

tion and to meet lawful obligations of the Associa-

tion for the purposes named in the Articles of In-

corporation and the by-laws, for the year ending

the 30th day of September, 19. ., the sum of

dollars and cents. Whereof dollars

and cents are payable on the ftrsi Monday
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of September, and dollars and cents

on the first Monday of March, 19. ..

Section 6. Whenever at any special election or

elections, held prior to the last Monday in October,

in any year, an expenditure exceeding the sum of

$50,000.00 for any one year shall have been duly

authorized as provided in Section 7 of the Articles

of Incorporation, the Board shall include the amount

of said proposed expenditure in the assessment to be

levied for the next ensuing year, and in the event-

that the assessment for the ensuing year has al-

ready been levied, the Board shall thereupon levy

an additional assessment to cover and provide for

the amount of said proposed expenditure so author-

ized, and said additional assessment, when so levied,

shall have the same force and effect as assessments

levied after estimate and publication made.

Section 7. Upon the entry of said order it shall

be the duty of the secretary forthwith to make out

a list in alphabetical order of all the owners of

shares of the capital stock of this Association with

the postoffice address of each and showing the num-

ber of shares owned by each and the lands to wliich

they are appurtenant. The list shall be known as

the assessment list for the year ending 30th day of

September, 19 . . , and shall be made out in dupli-

cate, and shall be substantially the following form:

[46]
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ARTICLE VIII.

ASSESSMENT LIST.

Fear ending 30th day of September, 19. ..

Name of No. of Land to Which Postoffice

Shareholder Shares Appurtenant A < 1 < 1 r •

Opon the completion of said duplicate lists they

shall be signed by the president, countersigned by

the secretary, and attested by the seal of the Asso-

ciation and one copy thereof shall be forthwith de-

livered to the treasurer of the Association. Upon

the delivery to the treasurer of the duplicate list

he shall thereupon be charged by the secretary in a

book to be kept for that purpose with the entire

amount thereof.

Section 8. Upon the receipt of the duplicate

assessment list the treasurer shall forthwith write

or print, and mail post paid to each of the share-

holders mentioned in the list a notice which shall

be in substantially the following form:

Phoenix, Arizona,

Salt River Valley Water Users' Association,

Treasurer's Office.

You are hereby notified that the duplicate assess-

ment list for ordinary expenses for the ensuing year

ending 30th day of September, 19.., has been

placed in my hands for collection.

The amount assessed againsl you is $ , one-

half of which is now due and payable, the balance

will be due and payable on the firsl Monday in

March.

If firsl installment is not paid within thirty

days, it will be deemed delinquent, and your head-
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gate will be closed until such payment is made, ac-

cording to Section 11 of Article 5 of our by-laws.

Treasurer S. R. V. W. U. Ass'n.

Such notices shall be plainly addressed to the ad-

dress of each stockholder as noted in the share

register.

Section 9. If any shareholder shall fail to pay

any semi-annual installment of the assessments or-

dered, made and levied under the provisions of this

by-law, within thirty days from and after the same

shall be payable by the order therefor, the same

shall be deemed delinquent.

Section 10. A shareholder may pay either the

first semi-annual installment, or both the first and

second installments, at his option, at any time be-

fore the second installment of the annual assess-

ment shall be due.

Section 11. During the period of the delin-

quency in the payment of any assessment under the

provisions of this by-law no water shall be served

to or for the use of the delinquent shareholder. The

withholding of service of water to delinquent share-

holders under the provision of this section shall not,

however, be deemed a waiver by the Association of

any other or simultaneous procedure for the enforce-

ment of the payment of delinquent assessments pre-

scribed by the by-laws, but such other procedure

may be pursued notwithstanding.

Section 12. Assessments levied under the pro-

visions of this by-law shall be payable to the treas-
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urer of the Association at his office in Phoenix

during the ordinary office hours. It shall be the

duty of the treasurer to give each shareholder pay-

ing his assessment, or any installment thereof, a

receipt dated of the date upon which payment w

made and stating by whom payment was made,

upon what number of shares paid and a description

of the land to which they are appurtenant, upon

account of what assessment, or installment of assess-

ment, it was paid, and the amount of the payment.

The treasurer shall not, however, receive any

amount less than that due at the time of the pay-

ment [47] upon installments then due and pay-

able or, at the option of the payee, of the whole

assessment for the current year.

The treasurer shall also note on the duplicate

assessment list the date and amount of payment

and the person by whom paid.

Section 13. Within ten days after the expira-

tion of thirty days after the day fixed for the pay-

ment of the second semi-annual installment of an

assessment made and levied under the provisions

of this by-law the treasurer shall make out a list

of all shareholders who are delinquent in the pay-

ment of either or both of the semi-annual install-

ments of said a ncnts and the amount of such

delinquency, which lisl shall be known as the delin-

quent list of i 3ments for ordinary expens< -

for the year ending 30th day of September, 1!)..,

and shall he in form a- nearly like that of the origi-

nal duplicate as practicable with proper adapta-

tions thereto.
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Section 14. Upon the completion of the delin-

quent list mentioned in the foregoing section of this

by-law, the treasurer shall forthwith make out and

address and mail, postpaid, a written or printed

notice to each of the delinquent shareholders named

in the delinquent list. Said notice shall be in sub-

stantially the following form:

Salt River Yallev Water Users' Association,

Treasurer's Office.

Phoenix, Arizona,

You are hereby notified that the assessment levied

by this Association for ordinary expenses for the

year ending 30th day of September, 19.., is past

due and you are delinquent. The amount due is

$ In due course proceedings will be taken

to enforce payment thereof as provided by the by-

laws.

Treasurer S. R. V. W. U. Ass'n.

Section 15. (Amended August 5th, 1911.) Not

less than thirty days nor more than forty-five days

after the completion of the delinquent list, the

treasurer shall cause to be published in a newspaper

published and of general circulation within the

Reservoir District described in Article IV of the

Articles of Incorporation of this Association, a no-

tice in the form following: that is to say:
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NOTICE OF DELINQUENT SALE.

Notice is hereby given thai

Whereas on the .... day of 19. ., the

Board of Governors of the Salt River Yallev Water

Users' Association by virtue of the powers vested

in it by the Articles of Incorporation of the said

Association and of the by-laws adopted by the

Council thereof, ordered the levy of an assessment

against the shareholders of said Association and

declared the same to be a lien on the lands to which

the shares of the capital stock of the Association

of the several shareholders are appurtenant of

$ per share, one-half thereof to be payable

on the first Monday of September, 19.., and the

other half on the first Monday of March, 19. ., and

Whereas the shareholders mentioned in the lisl

herein below printed have failed and neglected to

pay the amount so levied against them respectively,

And whereas it appears that all proper things

prescribed by said Articles of Incorporation and

the by-laws of said Association for the making:,

ordering and levying of said assessments to fix the

lien thereof on the lands to which said shares are

appurtenant have been done,

Now therefore, by virtue of the premises and of

the power conferred on me by the by-laws of said

Association, I will offer for sale at public auction to

best bidder for the least pari or portion thereof, for

a sum sufficient to pay
|

t8] said assessment with
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ARTICLE VIII.

interest thereon at the rate of 1 per cent per month

from the date when the same became delinquent,

and the costs of this advertisement and of said sale,

the lands in said list described owned by the person

therein named for the amount noted against them

respectively. Said list is as follows:

Name of No. of Acres

Delinquent Description and No. Amount
Shareholders of Land of Shares Assessed Cost Total

Said sale will commence at 10 o'clock a. m. on

Monday, the .... day of , 19 .
.

, at the front

door of the court house of Maricopa County, Ari-

zona, and there continue between the hours of 10

a. m. and 4 p. m. of each day, from day to day until

all said property or so much of the several pieces

thereof shall be sold for sums sufficient to pay said

annual assessment and the costs aforesaid.

If after any property hereinbefore mentioned be

offered for sale for at least two successive days and

no purchaser be found who will pay for said land

or any portion thereof a sum sufficient to pay said

annual assessment and the costs aforesaid, then the

treasurer may on the first Monday of each follow-

ing month and between the hours of 10 a. m. and

4 p. m. and at the said place re-offer said property

for sale until such purchaser be found or until he be

directed to suspend such sale by order of the Board

of Governors.
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Given under my hand this .... day of

19. ..

Treasurer Salt River Valley Water CTser \ socia-

tion.

Said notice shall be published on the same week

day of at least three successive weeks in said news-

paper.

Section 16. On the day advertised therefor, the

treasurer shall attend at 10 o'clock a. m. at the front

door of the court house of Maricopa County, Ari-

zona, and then and there offer at public auction

and sell the least portion of the lands of the delin-

quent shareholders to which the shares are appur-

tenant, that will sell for a sum sufficient to pay the

delinquent assessment and the costs levied against

them respectively.

For the purpose of paying the costs of the adver-

tisement of such sales the treasurer before publish-

ing the same shall add to and collect as a part of

each assessment the sum of twenty-five cents (25c).

Such sales shall be for cash and the property

sold shall be openly struck off to the successful bid-

der therefore and a note in writing thereof instantly

made by the treasurer who shall act as clerk of

said sale, on the delinquent list, or a copy thereof.

Raid sales shall continue from day to day between

the hours of 10 a. m. and 4 p. m. until all such prop-

erty shall have been sold, or so much thereof as

shall he necessary to pay -aid delinquent ass<

men!.
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Provided, however, that in ease the land of any

delinquent be not sold after having on two succes-

sive days been offered for sale as herein provided,

the treasurer may thereupon postpone the sale of

such land until the first Monday of the following

month, when, between the hours and at the place

before mentioned, said land shall again be offered

for sale as hereinbefore provided ; and without fur-

ther notice, thereafter until a sale be made of said

land or until the owner shall redeem said land by

paying the said assessment and the interest due

thereon, and costs, the treasurer, unless otherwise

directed by order of the Board of Governors, shall

on the first Monday of each month, between said

hours and at said place, re-offer it for sale. Pro-

vided, further, that each assessment from the time

it becomes delinquent shall bear interest at the

rate of 1 per cent per month, which interest shall

be added to said assessment as a part thereof in

case of sale or in case the owner shall pay his assess-

ment before sale
;
provided, further, however, that in

the event the land of a delinquent be not sold after

having been on two successive days offered [49]

for sale as hereinbefore provided, the rate of interest

which shall be charged against his assessment and

added as a part thereof shall, thereafter, be com-

puted at the rate of 2 per cent per month.

Section 17. On the completion of each of said

sales and the payment of the purchase price there-

for, by the purchaser to the treasurer, he shall make

<>nt and deliver to the purchaser a certificate, the
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certificate shall be in substantially the following

form:

It is hereby certified that on the .... day of

, the Board of Governors of the Salt River

Valley Water Users' Association made and or-

dered an assessment for the ordinary expenses of

operating, maintaining and repairing its irrigation

works against all the shares of the capital stock

of said Association of $ per share, and de-

clared the same to be a lien on the lands to which

said shares are respectively appurtenant. That

is the owner of shares of said capital

stock which are appurtenant to the following de-

scribed lands, viz: situated in Maricopa Count},

Arizona, and being Township Range

, East Gila and Salt River Base and Me-

ridian lines, containing acres, making the

assessment against said shares and the lien on

said lands $

That said shareholder Tailed and neglected to pay

said assessment within the time prescribed therefor,

by said order of assessment and the by-laws, and

after due advertisement as prescribed by the by-

laws, I sold at public auction the following, being

a pari of said land-, to-wit

:

Sec Township Range East,

containing acres, to for the sum of

$ that being the amounl of said assessment

then due and unpaid and '-MM-, and that being the

smallest portion of said land.- againsl which .-aid

ssmenl was levied that would .-ell at such sale

for that amount.
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If said land last hereinbefore described be not

redeemed as provided by the by-laws of said As-

sociation then or his assigns will on the

.... day of , 19 . . , be entitled to a deed of

conveyance thereof.

Witness my hand in duplicate this .... day of

19...

Treasurer Salt River Valley Water Users' Associa-

tion.

(Ordinary form of acknowledgement.)

Section 18. Said certificate shall be made in

duplicate, one of which shall be delivered to the

purchaser, and the other may be filed and recorded

with the Recorder of Maricopa County, Arizona.

Section 19. Before delivering the certificate as

above described to the purchaser, the treasurer must

enter in a book to be kept by him for that pur-

pose the name of the shareholder whose land was

sold, the description of that part of the land sold,

the date of the sale, the name of the purchaser and

the amount of the price for which the land was

sold. The entries in such book shall be numbered

consecutively, and the corresponding number of

the entry shall be endorsed on the certificate of sale.

The book so kept shall remain in the treasurer's

office and shall be open to the public inspection dur-

ing business hours while not in use by the treasurer

in the discharge of his duties.

Section 19-a. The provisions of Sections 15, 16,

17, 18 and 19 of Article VIII of the By-laws of the

Association are hereby suspended for the period
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one year. The treasurer is hereby directed to

change the form of the notices issued to delinquent

shareholders in the year 1922 so as to comply with

the terms of this By-law. [o(3]

ARTICLE VIII.

The suspension of the above-mentioned sections

of the By-laws shall not suspend or in any way

affect any other remedies the Association may have

for the collection of delinquent assessments under

the By-laws as they now exist or may hereaft<

amended.

All delinquent assessments for the irrigation year

1922-23, and previous years, not collected before

the expiration of ten days after the expiration of

thirty days after the day fixed for the payment i

the second semi-annual installment of the assess-

ment levied for the irrigation year 1922-23, shall

be included in the delinquent list for the year, 1923,

and sale shall be made in the year 1923 of the prop-

y subject to such delinquent i sments under

the terms of the By-laws hereby suspended unless

the council shall meanwhile otherwise provide.

(Adopted May 1, 1922.)

Section 20. If by any reason of irregularity in

the making and entry of the order of any assess-

ment, or in the subsequent proceedings in tin

by-laws prescribed \'<>r the enforcement of the lien

of such assessment, the sale herein provided for

shall he adjudged by any court of competent juris-

diction to he invalid, the lien of Such I mdit

shall nevertheless remain undischarged and may
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be thereafter enforced as provided for the enforce-

ment of the payment of delinquent assessments.

Section 21. A redemption of the property sold

may be made by the owner thereof, or any party

in interest, within 12 months from the date of sale

or at any time thereafter prior to the application

for a deed by the purchaser or his assigns as here-

inafter provided.

(Amended May 13th, 1911.)

Section 22. A redemption is effected by the pay-

ment by the redemptioner to the treasurer of the

Association for the use of the purchaser or his

assigns the amount of the purchase money with

interest thereon at the rate of 2 per cent per month

from the date of the sale to the date of redemption.

Upon such payment to the treasurer, the treasurer

shall make out and deliver to the redemptioner a

certificate in substantially the following form:

Certificate of Sale No

SALT RIVER VALLEY WATER USERS' AS-

SOCIATION.

TREASURER'S OFFICE.

Phoenix, , 19

This is to certify that , owner of the lands

hereinafter described, has this day paid to the

treasurer of the Salt River Valley Water Users'

Association the sum of dollars in redemp-

tion of , Section , Township

Range East, Maricopa County, Arizona, from

a sale thereof made by said treasurer for delinquent
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assessments made on the.... day of ,
19..,

said sum being the amount of purchase money

therefore and interest thereon at the rate of 2 per

cent per month from date of such sale to this date.

Said sum is paid for the use of the purchaser at

such sale or his assigns.

Treasurer S. R. V. W. U. Ass'n.

Section 23. Upon the redemption of any lands

from a sale as herein provided the treasurer shall

note on the book wherein such sale is entered the

fact of such redemption by writing or stamping op-

posite said entry the word " redeemed," the date of

the redemption, by whom redeemed and the amount

paid for redemption.

Section 24. If the redemptioner shall require it,

the president and the secretary of the Association

shall also join in the execution of the redemption

certificate prescribed by Section 22, and acknowl-

edge the same in the form prescribed by law for

the acknowledgement of deeds and conveyances of

real estate. The cost of acknowledgement shall

be paid by the redemptioner as a part of the re-

demption money. [51]

ARTICLE VIII.

Section 25. Whenever any lands are redeemed

from sale under the provisions of these by-laws the

redemption money shall be kept by the treasurer,

in a separate and distincl fund until paid out as

hereinafter prescribed, to be known as the "Re-

demption Fund." When any purchaser of lands

which have been redeemed from the sale <>r his as-
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signs shall produce to the treasurer the certificate

of sale and it appears to the satisfaction of the

treasurer that the holder thereof is the owner

thereof, the treasurer shall thereupon pay him the

redemption money, and shall take up the certificate

of sale and plainly and indelibly mark across the

face thereof the words " redeemed and cancelled,"

stating the date of the cancellation, and shall there-

after preserve such cancelled certificate among other

records and papers of his office.

Section 26. If the land is not redeemed within

the time and in the manner hereinbefore prescribed,

the purchaser or his assigns may apply to the

treasurer for a deed thereof, by presenting to him

the certificate of sale and proper evidence of his

ownership thereof. Thereupon the treasurer shall

make out a deed for the land so sold to the pur-

chaser or his assign.

Said deed shall recite substantially the matters

contained in the certificate of sale and the further

facts that the land has not been redeemed from

the sale and that the time for redemption has ex-

pired. The treasurer shall collect of the purchaser

the sum of 50 cents to defray the cost of making and

acknowledging the deed.

The deed shall be in the name of the Association

and shall be signed and acknowledged by the presi-

dent and secretary.

Articles of Incorporation, By-laws, and Articles

of Incorporation as amended. Piled Apr. 22, 1929.

[52]
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In the District Court of the United States for the

District of Arizona.

IN EQUITY—NUMBER 184—PHOENIX.

BRUCE M. WOOD et al,

Plaintiffs,

vs.

SALT RIVER VALLEY WATER USERS'
ASSOCIATION, a Corporation,

Defendant.

DECREE.

This cause came on to be heard at Phoenix on

April 13, 1929, and was argued by counsel and there-

after submitted to the Court upon the stipulation

submitting cause for decision filed April 22, 1929,

and the records and exhibits therein referred to;

and thereupon, upon consideration thereof, it was

ORDERED, ADJUDGED AND DECREED as

follows

:

That the plaintiffs, Bruce, M. Wood et al., do

have and recover nothing against the Salt River

Valley Water Users' Association, a corporation,

defendant; that the defendant do have and recover

its costs against the plaintiffs in the sum of fifteen

dollars.

Done in open court this 15th day of June, 1929.

W. H. SAWTELLE,
District Judge.
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ORDER.

IT IS ORDERED, that the exception of the

plaintiffs, Bruce M. Wood et al., to the decree here-

tofore entered herein be and the same is hereby al-

lowed.

[Endorsed] : Filed Jun. 15, 1929. [53]

In the United States District Court for the District

of Arizona.

April, 1928, Term—Thursday, July 5, 1928—At

Phoenix.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

[Title of Cause.]

MINUTES OF COURT—JULY 5, 1928—ORDER
TRANSFERRING CASE TO TUCSON DI-

VISION FOR HEARING.

No counsel appears for plaintiff. John L. Gust,

Esq., appears for defendant.

IT IS ORDERED by the Court that this case

be transferred to the Tucson Division for hearing.
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.May, 1928, Term—Tuesday, July 10th, 1928—At

Tucson.

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OP COURT—JULY 10, 1928—OR-

DER OVERRULING MOTION TO DIS-

MISS AND DENYING APPLICATION
FOR TEMPORARY INJUNCTION.

The plaintiff's application for a temporary in-

junction and defendant's motion to dismiss the bill,

come on regularly for hearing this day. Messrs.

John W. Ray and T. E. Allyn appear as solicitors

for the plaintiffs. John L. Gust, Esq., appears as

solicitor for the defendant.

Said solicitors for the parties herein stipulate

that these matters may now be heard and deter-

mined upon pleadings now on file. Argument is

had by respective counsel. Whereupon,

IT IS ORDERED by the Court that motion to

dismiss be and it is overruled and that application

for temporary injunction be and it is denied. [54]
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April, 1929, Term—Saturday, April 13, 1929—At
Phoenix.

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OP COURT—APRIL 13, 1929—OR-
DER FIXING TIME TO FILE BRIEF
AND MAKE REPLY.

This case comes on regularly for hearing this day.

John W. Ray, Esq., appears as solicitor for the

plaintiffs. John L. Gust, Esq., appears as solicitor

for the defendant.

The case is orally argued by respective counsel,

and is thereupon submitted to the Court upon the

record as per stipulation to be filed on or before

April 16th, 1929.

IT IS FURTHER ORDERED that the plaintiffs

have until April 25th, 1929, within which to file

their brief, and that the defendant shall have five

days from and after the filing of the plaintiffs'

brief within which to reply.
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May, 1929, Term—Wednesday, September I, 1929—

At Tucson.

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OP COURT—SEPTEMBER 4, 1929—

ORDER SETTING TIME FOR HEARING
ON PETITION FOR REHEARING.

IT IS ORDERED that plaintiff's petition for

rehearing, filed herein August 26, 1929, be set for

hearing at Tucson, Arizona, on Monday, September

9, 1929, at ten o'clock A. M.

May, 1929, Term—Monday, September 9, 1929—At
Tucson.

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OF COURT—SEPTEMBER 9, 1929—

ORDER DENYING PETITION FOR RE-
HEARING, ETC.

Plaintiffs' petition for rehearing comes on regu-

larly for hearing this day, at Tucson, Arizona;

John W. Ray, Esquire, appears for plaintiffs;

John L. Gust, Esquire, appears for the defendant.

Whereupon, said petition is now duly argued to

the Court by respective counsel, and

IT IS ORDERED that said petition for rehear-

ing be, and the same is hereby, denied, to which
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ruling of the Court an exception is allowed on be-

half of plaintiffs. Whereupon,

IT IS FURTHER ORDERED that plaintiffs'

petition for allowance of an appeal be, and the same

is hereby, granted, and cost bond is fixed in the

sum of two hundred fifty dollars. [55]

[Title of Court and Cause.]

PETITION FOR REHEARING.

Comes now the plaintiffs by their attorneys, John

W. Ray and J. E. Allyn, and petitions the Court,

within the term in which the judgment was ren-

dered, to grant them a rehearing and re-argument

of this cause, upon the grounds and for the reasons

that the Court erred in its conclusions of law on

the admitted evidence.

In the evidence introduced which is all docu-

mentary and cannot be converted there is nothing

to show any waiver of the right of the property

owner to stand on the contract contained in the

charter providing that the private property of the

shareholder shall not be liable for the corporate

debts except in so far as the property owner has

agreed to be bound for his proportion of the debt

due the United States Government, which is not

involved here. To say that because the shareholder

has agreed to be bound to the United States for

that debt, is but to strengthen the contention that

the charter provision of nonliability is recognized

and still in force and for that reason this exception
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is necessary. Unfortunately we are not informed

of the reasons of the Court's action, and as a con-

sequence we must present possible [56] reasons.

There can be no just cause for dismissing the action

because the bonds have been sold pending this ac-

tion. Any purchaser took with notice of this legal

objection. But if there had been no suit to enjoin,

the bonds of a corporation are always subject to

objections as to their validity. It is not necessary

here in this suit to declare the bonds void. The

bonds may be a valid obligation of the corporation

and the assessment that is levied on the sharehold-

ers' property and pledged as collateral security to

the bond, be held invalid.

We earnestly insist that these present sharehold-

ers are not liable, their property is not chargeable

with corporate debts unless they, personally, have

waived the corporate charter provision.

Counsel for defendant in his brief, where he

undertakes to testify or give facts, as he says, that

are not proven, does not pretend that either of

these plaintiffs have, ever by any act or deed, waived

the charter provision. The most that he says is,

that some prior owner of the land, while he was

a shareholder, agreed to waive the charter protec-

tion.

Even if that were true and proven by competent

evidence, and it is not, such waiver would be no

estoppel to these plaintiffs when it is not even con-

tended that they knew of the waiver by a prior

owner, or that their deed to the land contains any
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such provision, or that there was any amendment to

the charter to that effect.

The purchasers of the land and the shares had

a right to rely and did rely on the articles of in-

corporation, as such articles existed at the time of

purchase, to determine and fix his liability as a

shareholder. There has never been a change in

that article, except the amendment as to [57] the

debt due the United States. We apprehend the

Court overlooked this question of the right of the

purchaser of the stock or shares to rely on the

then charter.

We respectfully ask that the Court grant a re-

hearing and an oral argument for some time in

September.

JNO. W. RAY.
JOHN W. RAY.
T. E. ALLYN.
J. E. ALLEN.

I to-day have mailed postage prepaid a true copy

of this to Kibbey, Bennett, Gust, Smith & Lyman,

Attys. of Phoenix, Ariz.

JNO. W. RAY,
Atty.

Aug. 23/29.

[Endorsed] : Filed Aug. 26, 1929. [58]
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[Title of Court and Cause.]

PETITION FOE APPEAL AND ORDER
GRANTING SAME.

The plaintiffs feeling themselves aggrieved by the

judgment and decree of this Honorable Court filed

June 17th, 1929, presents this their petition praying

that this Court allow an appeal from such judgment

and decree and fix such bond for costs of such ap-

peal as may in its judgment seem right in the prem-

ises. Assignment of error are filed herewith.

JOHN W. RAY,
T. E. ALLYN,

Attorneys for Plaintiffs.

ORDER.

The appeal prayed for by the above petition is

granted and the bond for purposes of appeal is

fixed at two hundred and fifty dollars, on the usual

conditions therefor.

September 9th, 1929.

WM. H. SAWTELLE,
Judge U. S. Dist. Court. [59]

[Title of Court and Cause.]

ASSIGNMENT OP ERRORS.

The plaintiffs herein by their attorneys John W.

Ray and T. E. Allyn assign as error for the pur-

poses of appeal herein the action of the trial court

as follow-

:

(1) The Couri erred in refusing to -rant the

temporary writ of Lnjuncl ion.
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(2) The Court erred in refusing to grant the

permanent injunction and in dismissing the bill of

complaint.

(3) The Court erred in refusing to hold and de-

cree that the proposed issuance of bonds of the de-

fendant corporation in the sum of four million dol-

lars and over, was beyond the powers of the cor-

poration in that that sum exceeded the limit of in-

debtedness fixed by the charter and by the law at the

time the charter was granted by the then Territory

of Arizona.

(4) The Court erred in refusing to hold and de-

cree that the assessment undertaken by the Board

of Governors and the Council to be levied and

assessed against the property of the shareholder, the

plaintiffs, to secure the bonds and debt of the cor-

poration, to be void and beyond the powers of the

defendant corporation.

(5) The Court erred in holding, as it must neces-

sarily have done, that the charter of the defendant

corporation, as to the amount of the indebtedness

authorized and the exemption from being taken or

pledged for the debts of the corporation of the

property of the shareholder, was not a contract

protected by the constitution of the United States.

(6) The Court erred in holding, as it must neces-

sarily have done, that this [60] contract provi-

sion of the charter that the property of the share-

holder shall not be taken or be liable for the cor-

porate debts of the corporation, was waived, or Bel

aside as to the proposed bond issue here in question

by any action either of himself, not shown, nor of
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any predecessor in title to the land and the shares

in the corporation, likewise not proven.

(7) The Court erred in not rendering a decree

in favor of the plaintiffs as asked in the bill.

Upon these assignments of error the plaintiffs

will rely for a reversal of the judgment and decree,

and will ask the Court of Appeals to render such

judgment and decree as in the premises is just and

right.

JOHN W. RAY,
T. E. ALLYN,

Attorneys for Plaintiffs.

Received copies within Sept. 8, 1929.

KIBBEY, BENNETT, GUST, SMITH &
LYMAN,

By J. L. GUST.

[Endorsed]: Petition for Appeal and Assign-

ment of Errors Filed Sep. 9, 1929. [61]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Bruce M. Wood, H. O. Hovde, H. E. San-

derson, J. E. Coberly, J. D. Porter, Gussie Allyn,

Fred Joy, Bobt. T. Fram, F. H. Peterson, Steve

Stefani, A. S. Haymore, S. A. Winsor, W. F. Moore,

J. E. McAlister, B. H. (lark, Mildred Porter, J. \V.

Miller, J. O. Coffer, W. 0. Davis, Gertrude Miller,

E. D. Solomon, Lotta A. Wood, J. P. Mali hews,

Adelaide Peterson, Bessie Vansant, Alex. Spear,
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W. L. Hammet, Wm. Spillman, Nora A. Spear,

Otis L. Cook, Earnest E. Cook, Ray Varney, T. J.

Brooker, D. F. Ingram, John Treijuboff, R. B. In-

gram, Erne Stephens, W. L. Varney, Elvin L. Cook,

Ella Hopper, S. C. Smith, El Smith, E. M. Owens,

Nellie M. Stabler, Ethel McFrederick, R. S. Lucas,

Harriett Burnett, M. L. Randolph, W. J. Burnett,

Thomas J. Gailer, Minnie C. Peck, J. J. Meyer,

C. E. Peck, L. McDonald, Clara Meyer, E. D. Ryder,

M. Harris, Elizabeth DeWitt, John S. Fuller, Ele-

nora J. Solomon, Frank Hilgeman, S. D. Reed, T.

E. Allyn, S. W. Tracht, J. W. Stauffer and H. F.

Schmidt the plaintiffs herein, as principals and the

United States Fidelity and Guaranty Company, a

corporation, as surety, are held and firmly bound

unto the defendant Salt River Valley Water Users'

Association, a corporation, in the sum of two hun-

dred and fifty dollars, lawful money of the United

States, to which payment well and truly to be paid

we bind ourselves and our successors, jointly and

severally by these presents. Witness our hands and

seals this September 14th, 1929.

The condition of the above bond is such that

whereas, the District Court of the United States for

the District of Arizona, in a suit pending therein be-

twcen the said plaintiffs, Wood et al. and the de-

fendant Salt River Valley Water Users Association,

a judgment was rendered against the plaintiffs and

in favor of the defendant and the said plaintiffs

having prosecuted an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit to

reverse such judgment, and a citation directed to
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the said defendant, citing and admonishing it to

appear and be present at the sitting of the said

United States Circuit Court of Appeals to be held

in San Francisco on the day named in such citation.

Now the condition of the above obligation is such

that if the said above-named plaintiffs, appellants

shall prosecute said appeal to effect and answer and

pay all damages and costs, if it fail to make its ap-

peal good, then the above obligation to be void,

otherwise the same to [62] remain in full force

and virtue.

BRUCE M. WOOD, and all the Plaintiffs,

Bv JNO. W. RAY,
Attorney-in-fact, in Writing.

UNITED STATES FIDELITY & GUAR-
ANTY COMPANY.

By OLE C. HALDIMAN, (Seal)

Atty.-in-fact.

The above bond is approved this 16 day of Sep-

tember, 1929.

WM. H. SAWTELLE,
Judge United States District Court.

[Endorsed]: Filed Sep. 16, 1929. [63]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Districl Court

:

The plaintiffs-appellants hereby designate as the
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record to be transmitted for purposes of this appeal

the following:

The amended petition in equity.

The answer to the amended petition in equity.

Stipulation submitting the cause for decision.

The several articles in the charter and by-laws of

the defendant as set out in the stipulation as evi-

dence to be considered by the Court, to wit:

Article XVI of the original articles of incorpora-

tion, which reads: "The corporate indebtedness shall

not exceed two-thirds of the amount of the capital

stock." Also Article XVI of the charter as

amended July 29th, 1924, as contained in the pres-

ent articles.

Section 1 of Article V, as contained in the original

and in the present articles.

Section 2 of Article V, as contained in the present

and in the original articles.

Article XV as contained in the original and in

the present article, as follows: "The individual

property of the shareholders shall be exempt from

liability for the corporate indebtedness of this asso-

ciation."

Also section 4 of Article XIII as amended Au-

gust 21st, 1917, and amended April 3d, 1923, as con-

tained in the present articles.

Article XVIII as contained in the original and in

the present articles.

Article XIX as contained in the original and in

the present articles.

Article XVII as found in the original, and the
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same as amended January 4th, 1923, [64] found

in the present articles.

Also the first twenty-six sections of Article VIII

of the by-laws as amended up to February 11th,

1911, relating to assessments, delinquency and en-

forcement, as are found in the by-laws submitted.

The decree of the Court, as well as all orders

made in the case.

The petition for rehearing.

The petition for appeal, and the order granting

same.

The assignment of errors.

( i tat ion on appeal.

Bond on appeal.

This list being intended to have sent up on appeal

all orders, papers and proceedings except the sub-

poena issued, and the original petition and the an-

swer thereto, which are superseded by the amend-

ment and the answer thereto, that are a part of the

record in the trial court.

JOHN W. RAY,
T. E. ALLYN,

Attorneys for Plaintiffs.

Filed Sep. 13, 1929. [65]

CERTIFICATE OF CLKRK IT. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United Stales of America,

Districl of Arizona,—ss.

I, C. R. McFall, Clerk of the Districl Court of the

United States, for the District of Arizona, do
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hereby certify that I am the custodian of the rec-

ords, papers and files of the said court, including

the records, papers and files in the case of Bruce M.

Wood et al., Plaintiffs, vs. Salt River Valley Water

Users Association, a Corporation, Defendant, Num-
bered E.-184-Phoenix, on the docket of said court.

I further certify that the attached pages, num-

bered 1 to 68, inclusive, contain a full, true and cor-

rect transcript of the proceedings of said cause and

all the papers filed therein, together with the en-

dorsements of filing thereon, called for and desig-

nated in the praecipe filed in said cause and made a

part of the transcript attached hereto, as the same

appear from the originals of record and on file in

my office as such Clerk, in the city of Phoenix, state

and district aforesaid.

I further certify that the Clerk's fees for prepar-

ing and certifying to this said transcript of record

amount to the sum of $12.90 and that said sum has

been paid to me by counsel for the plaintiffs.

I further certify that the original citation issued

in the said cause is hereto attached and made a part

of this record.

WITNESS my hand and the seal of the said

Court this 21st day of September, 1929.

[Seal] C. R. McPALL,
Clerk.

J. Lee Baker.

By J. Lee Baker.

Chief Deputy Clerk. [66]
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[Title of Court and Cause]

CITATION ON APPEAL.

By the Honorable WILLIAM H. SAWTELLE,
Judge of the United States District Court for

the District of Arizona, to the Defendant, Salt

River Valley Water Users Association, Inc.,

GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit District, to be holden

in the city of San Francisco, State of California, in

the district above named, on the 8th day of October,

1929, pursuant to an appeal filed in the Clerk's office

of this District Court of the United States for the

District of Arizona, wherein Bruce M. Wood and

others are plaintiffs and appellants are you are

appellee, to show cause, if any there be why the or-

der judgment and decree in said cause mentioned

should not be corrected, reversed or modified and

why speedy justice should not be done to the parties

in that behalf.

Given under my hand, at Tucson, Arizona, in the

District and Circuit above named, this ninth day of

September, 1929, and of the Independence of the

United States, the One Hundred and Fifty-third.

[Seal] WM. II. SAWTELLE,
United States District Judge.
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Service of the above citation in due form is

hereby acknowledged.

KIBBEY, BENNETT, GUST, SMITH &

LYMAN,
Attorneys for Defendant and Appellee. [67]

Filed Sep. 11, 1929. [68]

[Endorsed] : No. 5961. United States Circuit

Court of Appeals for the Ninth Circuit. Bruce M.

Wood et al., Appellants, vs. Salt River Valley

Water Users Association, Inc., Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Arizona.

Filed September 25, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.


